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The Honourable Yvon Pinard, 
President of the Privy Council, 
House of Commons, 

Ottawa, Ontario. 


Dear Mr. Pinard: 


It is my pleasure to transmit to you, pursuant to section 115 of the Public 
Service Staff Relations Act, the Thirteenth Annual Report of the Public Service 
Staff Relations Board covering the period from April 1, 1979 to March 31, 1980 for 
submission to Parliament. 


Yours sincerely, 


d: patel JS row, 


J. Harold Brown, 
Chairman. 
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Chairman: J. H. Brown, Q.C. Vice-Chairman: J.-M. Cantin, Q.C. 
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INTRODUCTORY 


THE YEAR IN BRIEF 


A-1 The weight and nature of the Board’s work load in any year are entirely 
dependent on the demands for its services by a well-defined clientele. Its services 
are those of an independent, third party, quasi-judicial tribunal administering a 
system of collective bargaining and grievance settlement within the federal Public 
Service. Its principal clients are the bargaining agents which together represent 
about 250,000 employees, and the Treasury Board acting as employer in respect 
of the great bulk of federal government departments and agencies, plus six 
separate employers. The case load of the Board itself is directly governed by the 
number of applications, complaints and references to adjudication and arbitra- 
tion that are made by Treasury Board, the separate employers, the bargaining 
agents and the employees they represent. Similarly the frequency with which the 
Board is asked to provide mediation and conciliation services depends on how 
successful the bargaining agents and employers are in resolving differences on 
pay and other conditions of employment in direct negotiation. 


A-2 Overall the demands on the Board’s third party services have been 
increasing over the last several years, mainly because of a steady and substantial 
rise in references to adjudication. In the year under review slightly upwards of 
2,800 grievances were referred to the Board for adjudication. This compares with 
2,300 such references the previous year. It should be noted that a high proportion 
of the references in both years represent group grievances of inside postal 
workers, relating to such matters as overtime compensation, casual sick leave 
and technological change. Most of these group grievances are dealt with by the 
hearing of a small number of test cases, which most often provide a basis for 
settling the balance in each group. Thus, in respect of adjudication references at 
least, sheer numbers are not an accurate index of work load. 


A-3 Other proceedings during the year included 20 requests for arbitration, 
affecting 23 bargaining units, and 65 applications relating to such matters as the 
certification of bargaining agents, declarations that a strike is or is not lawful, 
complaints of unfair labour practices, determinations as to managerial or 
confidential exclusions, and the designation of employees whose services are 
required to be performed in the event of strike action. In the area of mediation and 
conciliation, in addition to informal assistance provided on many occasions, staff 
mediators were appointed in 18 disputes and two outsiders were appointed as 
conciliators. Conciliation boards were requested on seven occasions during the 
year. This was a slightly smaller number than requests in the previous year. 
Requests for the arbitration of “interest” disputes — disputes arising out of 


impasses in contract negotiation — were also down slightly from the previous 
year. In both areas the reduction in the number of references was influenced, at 
least in part, by a trend back to collective agreements of more than one year’s 
duration. A pattern of one-year agreements had evolved during the Anti-Inflation 
Board controls. 


OPERATION OF THE BOARD 


A-4 The Public Service Staff Relations Act as amended in 1975 provides fora 
Board composed of “A Chairman, a Vice-Chairman, not less than three Deputy 
Chairmen and such other full-time and such part-time members as the Governor- 
in-Council considers necessary to discharge the responsibilities of the Board”. 
The present Board consists of a Chairman, a Vice-Chairman, three Deputy 
Chairmen, six full-time members and twenty-one part-time members. The Act 
also provides for the establishment of divisions of the Board consisting of one or 
more Board members. Such divisions carry the powers and functions of the Board 
in particular proceedings. Virtually all proceedings coming before the Board are 
now dealt with by such divisions, which most commonly consist of one or three 
members. 


A-5 With very rare exceptions, grievance adjudications, which represent the 
largest single component of the Board’s work load, are dealt with by individual 
adjudicators, who may be part-time or full-time members of the Board. Up until 
the last few years adjudication cases were assigned mainly to the part-time 
members appointed especially to hear such cases. These part-time members are 
generally labour law specialists in universities who have established themselves 
as grievance arbitrators in the private sector, or full-time practitioners of the third 
party role in industrial relations. Since the appointment of full-time members, 
however, references have increasingly been assigned to them as they have gained 
in adjudication experience. The relative numbers and the complexity of referen- 
ces assigned full-time and part-time members is decided by the Deputy Chairman 
responsible for grievance adjudication. Towards the goal of providing its client 
groups with the highest possible quality of service an effort is made to maintaina 
balance between the cases handled by full-time members of the Board and those 
handled by the part-time specialist members. Such a mix provides the advantage 
of a continuing input into the Public Service grievance process from know- 
ledgeable adjudicators operating in the private sector. 


A-6 Several of the part-time members of the Board are appointed for the sole or 
primary purpose of chairing boards of arbitration which make final and binding 
awards in interest disputes that have been referred to the Board for resolution by 
an employer or a bargaining agent. Each board of arbitration is made up of a 
Board member acting as chairman plus one person representing the interests of 
the employer and another representing the interests of the employees. The latter 
two are selected one each from panels of persons appointed by the Board for this 
purpose after informal consultation with the parties of interest. 


A-7 Because of the often complex and difficult issues and the wide ranging 
effect that awards governing terms and conditions of employment can have, 
Board members acting in the capacity of chairmen of boards of arbitration require 
a background of experience and expertise in this area to enable them to discharge 


the onerous responsibilities placed upon them. A Deputy Chairman of the Board 
has general responsibility for interest arbitration, including the composition of 
the arbitration boards and policies and procedures governing such proceedings. 
He also serves as arbitration board chairman in a substantial proportion of 
referrals. 


A-8 Board members do not serve on conciliation boards, each of which is 
composed of a nominee of the employer and a nominee of the bargaining agent 
plus a chairman agreed upon by the party nominees, or, if agreement is not 
reached, appointed by the Chairman of the Public Service Staff Relations Board, 
who is also responsible for providing each conciliation board with its terms of 
reference. 


A-9 Three-member divisions of the Board are generally established to deal with 
such proceedings as certification of bargaining agents and termination of 
bargaining rights, complaints of unfair practices, determination of managerial or 
confidential exclusions, declaration of a strike as lawful or unlawful, and 
applications for the Board’s consent to prosecute in certain cases of alleged 
violation of prohibitions of the Act. For important potential precedent setting 
cases larger divisions of the Board are sometimes established. 


A-10 The Board’s manner of operation is designed to provide quality service to 
its client groups and a substantial degree of flexibility in dealing with the various 
types of proceedings that come before it. It is a manner of operation, particularly 
in respect of the use of one- and three-member divisions, that obviously calls fora 
high degree of competence and expertise on the part of each and every Board 
member — and a recognition by the parties of interest that the members possess 
the requisite skills. 


A-11 One of the 1975 amendments to the Act was designed to give the 
employers and the bargaining agents an input into the appointment process and 
to enhance the prospects that only persons with the qualifications needed to 
administer the Act would secure appointments as members of the Board. Section 
11 requires that all appointments ofa full-time or part-time member other than the 
Chairman, the Vice-Chairman or a Deputy Chairman shall be made from a list 
prepared by the Chairman after consultation with the employer and the 
bargaining agents. The list must include the names of all otherwise qualified 
persons recommended by those bodies as well as the names of any other such 
persons whom the Chairman considers suitable for appointment. 


THE BOARD’S CLIENT GROUPS 


A-12 As previously indicated, the demands for the Board’s services come 
mainly from bargaining agents and employers within the Public Service. The 
Treasury Board acts for the Government as employer in respect of 81 bargaining 
units in the central administration. Six separate employers act similarly in respect 
of 28 bargaining units. The National Research Council is the largest separate 
employer. Others include the National Film Board, the Northern Canada Power 
Commission and the Office of the Auditor General. 


A-13 There are seventeen bargaining agents acting for approximately 256,000 
employees in the 109 bargaining units. The Public Service Alliance of Canada is 
the bargaining agent for 52 units embracing some 170,000 employees. Some of 
the larger units represented by the Alliance are the clerical and regulatory group 
with 47,500 employees, the programme administration group with 21,500 and the 
general labour and trades group with 18,500 employees. The Professional 
Institute of the Public Service of Canada is the bargaining agent for 31 units 
covering some 16,000 employees. The largest is the scientific research group with 
2,000 employees and the engineering and land survey group with approximately 
the same number. The Institute also represents some 1,700 employees in the 
nursing group. 


A-14 The remaining 26 bargaining units are represented by 15 bargaining 
agents most of which represent employees in only one bargaining unit. The 
largest are those made up of postal workers. The inside postal clerks, represented 
by the Canadian Union of Postal Workers, number 23,500; the letter carriers, 
represented by the Letter Carriers’ Union of Canada, 20,000; and the revenue 
postal operations group, represented by the Canadian Postmasters’ and Assis- 
tants’ Association, 8,200. Table 1 of the Appendix to this report groups bargaining 
units according to the bargaining agents which represent them. 


A-15 In the settlement of contract negotiation disputes, referral to binding 
arbitration has been chosen as the dispute resolution process in respect of 73 
bargaining units and referral to aconciliation board, which carries with it the right 
to strike under certain prescribed conditions, in respect of 36 units. In numerical 
terms, approximately 155,000 employees are found in the latter 36 units as 
compared with 101,000 in the 73 units subject to the arbitration option. 


THE PAY RESEARCH BUREAU 


A-16 Treasury Board and the separate employers on the one hand and the 17 
bargaining agents on the other are also the principal users of the Pay Research 
Bureau’s reports, most of which are designed to meet their needs for comparative 
information on rates of pay and other benefits of employment prevailing among 
outside employers. 


A-17 The Bureau is ten years’ older than the Board, having been established in 
1957 as a semi-autonomous unit of the then Civil Service Commission which 
under the Civil Service Act of that day carried substantial third party responsi- 
bilities in matters of job classification, pay and working conditions of employees 
under that Act. At the time of coming into force of the Public Service Staff 
Relations Act in 1967, and in conjunction with fundamental changes in the 
statutory roles of the Civil Service Commission and the Treasury Board, the 
Bureau was continued in existence as a part of the Public Service Staff Relations 
Board. This relocation had been recommended by the Preparatory Committee on 
Collective Bargaining, which saw a continuing and vital role for an independent 
pay research unit. The Committee concluded that as an adjunct to the Public 
Service Staff Relations Board the Bureau would continue to enjoy an atmosphere 
conducive to impartiality and, at the same time, operate in close proximity to the 
other “third party functions”. 


A-18 The experience of the Board and the Bureau over thirteen years of close 
proximity has clearly borne out the accuracy of the Preparatory Committee’s 
assessment. In the bargaining process not only the parties to bargaining 
themselves but also those persons providing mediation and conciliation services 
rely heavily on the objective data provided by the Bureau. The reliance is also 
heavy in the case of members of boards of arbitration making binding awards in 
the resolution of contract negotiation disputes. Such boards (actually divisions of 
the Public Service Staff Relations Board) must, in accordance with Section 68 of 
the Act, consider among other factors “the conditions of employment in similar 
occupations Outside the Public Service, including such geographic, industrial, or 
other variations as the Board may consider relevant”. 


THE NATIONAL JOINT COUNCIL SECRETARIAT 


A-19 In the fall of 1979 a permanent secretariat to coordinate the work of the 
National Joint Council of the Public Service of Canada was authorized by 
Treasury Board. To assure a neutral, third party environment for the new 
secretariat, the Staff and Official Sides of the Council jointly requested that it be 
housed in the Board’s premises. The Board, with the approval of Treasury Board, 
agreed to this small enlargement of its establishment and to provide necessary 
support services. The National Joint Council was created by Order-in-Council in 
1944 as a consultative body, composed of representatives of the Government on 
the Official Side and representatives of the employees on the Staff Side, with the 
object of promoting efficiency in the Public Service and the well being of Public 
Servants. The Council now serves both as a consultative forum on, and as a 
mechanism for the negotiation of, terms and conditions of employment that 
cannot be incorporated in collective agreements or that do not lend themselves to 
unit by unit bargaining. 
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APPLICATION 


B-1 The portions of the Public Service to which the Public Service Staff 
Relations Act applies are listed in Schedule | of the Act. Part | of the schedule lists 
those department and agencies for which the Treasury Board acts as employer 
and Part II lists the separate employers. The only change during the year was the 
addition to Part | of the Ministry of State for Economic Development. To correct 
an error, the French version of Part Il was amended by the deletion of the words 
“Conseil de recherches en sciences sociales” and the substitution therefor of the 
words “Conseil de recherches en sciences humaines”. 
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PERSONNEL AND ADMINISTRATION 


C-1 There were no changes in the full-time membership of the Board during the 
year under review. 


C-2 During the year the Board lost a valued part-time member with the sudden 
death of R.A. Gallagher, Q.C., of Winnipeg. Mr. Gallagher had served two years as 
a part-time member in the capacity of chairman of boards of arbitration in interest 
disputes. Another part-time member, serving inthe same capacity, Victor Scott of 
Toronto, resigned to enable him to devote more time to act as a conciliator and 
chairman of conciliation boards. Re-appointed as part-time Board members to 
act as chairmen of boards of arbitration were: A. W. R. Carrothers of Vancouver 
(who also hears and determines grievances referred to the Board for adjudica- 
tion), M. Garneau of Ottawa and R. Lippé of Montreal. 


C-3 During the year the Board re-appointed the members of the two arbitration 
panels. W. F. Chafe, of Ottawa, amember of the arbitration panel representative of 
the interests of employees, resigned during the year after having been appointed 
to a position in the Public Service and J. Jessop of Ottawa and G. Walker of 
Edmonton were appointed to the employee panel. Appointed to the panel of 
persons representative of the interests of the employer were W. C. Black of 
Ottawa and H. L. Seifert of Mississauga. 


C-4 The following part-time Board members were re-appointed to hear and 
determine grievances referred to the Board for adjudication: R. D. Abbott, Ottawa; 
G. W. Adams, Toronto; D. M. Beatty, Toronto; G. DesCéteaux, Ottawa; R. Doucet, 
Montreal; P. Garant, Quebec City; P. A. Lachapelle, Montreal; D. MacLean, 
Moncton; K. E. Norman, Saskatoon; L. A. Roine, Ottawa; M. Saltman, Toronto; 
C. G. Simmons, Kingston, and J. F. W. Weatherill, Toronto. The appointments of 
R. Laperriere, A. Montpetit and F. Vallée-Ouellet of Montreal and P. Verge of 
Quebec City expired during the year. 


C-5 Thecomposition of the Board and the arbitration panels at year end is listed 
at the beginning of this report. 
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PROCEEDINGS UNDER THE BOARD’S JURIS- 
DICTION OTHER THAN ADJUDICATION AND 
ARBITRATION PROCEEDINGS 


CERTIFICATION OF BARGAINING AGENTS 


D-1 There were five applications for certification filed with the Board during the 
year and none carried over from the previous year. Three of the applications 
received this year were submitted by the Public Service Alliance of Canada in 
respect of certain employees of the Social Sciences and Humanities Research 
Council, which became a separate employer in April 1978. Following hearings, 
the Alliance was certified for certain employees of the Council in the adminis- 
trative and foreign service category and the Board dismissed the application 
seeking certification for certain employees in the administrative support category 
taking into account the results of a representation vote which had been directed 
by the Board. An application in respect of certain employees in the scientific and 
professional category of the Council was withdrawn by the Alliance. 


D-2 The Retail Clerks Union, Local 1973, made an application in respect of 
certain employees of the Staff of the Non Public Funds, Canadian Forces at the 
Forces’ base at Cornwallis, Nova Scotia. The Staff of the Non Public Funds, 
Canadian Forces became a separate employer in August 1978. The Board heard 
the case and a decision was pending at year end. The remaining application, filed 
by the Public Service Alliance of Canada in respect of certain Petawawa 
employees of the Staff of the Non-Public Funds Canadian Forces, was being 
processed at year end. 


POST-CERTIFICATION DESIGNATIONS OF MANAGE- 
RIAL OR CONFIDENTIAL PERSON 


D-3 By way of the definition of “employee” in section 2 of the Act “a person 
employed in a managerial or confidential capacity” is excluded from membership 
in a bargaining unit. Section 2 also defines “persons employed in a managerial or 
confidential capacity”. Initial designation of such persons is by the Board at the 
time a bargaining agent is certified. Subsequently such persons are designated as 
the result of “updating lists’ submitted by the employer. The Board has the 
authority to designate in cases where the bargaining agent objects. 


D-4 An updating list may contain a single name or the names of many persons 
and will generally reflect replacements, changes in organization or changes in the 
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duties and responsibilities of particular positions. During the year Treasury Board 
filed 981 such lists affecting 55 bargaining units. Another 20 lists affecting 5 
bargaining units were filed by separate employers. A large proportion of the lists 
reflect replacement of employees on previous lists and bring no objection from 
the bargaining agent. In 40 instances of objection by the bargaining agent 
involving 115 employees the Board appointed examiners to inquire into and 
report on the employees’ duties and responsibilities. During the year the Board 
issued 13 decisions affecting 35 persons proposed for designation. 


CHOICE OF DISPUTE RESOLUTION PROCESS 


D-5 Following its certification as bargaining agent by the Board, the Public 
Service Alliance of Canada specified referral to a conciliation board as the 
method for resolving negotiation disputes with the Social Sciences and Huma- 
nities Research Council in respect of the administrative and foreign service 
bargaining unit. 


D-6 As indicated in Table 3 of the Appendix, the Public Service Alliance of 
Canada altered, from the conciliation board route to arbitration, its choice of 
method for resolving negotiation disputes relating to the education, programme 
administration and correctional (Supervisory and non supervisory) bargaining 
units. 


D-7 As Table 2 of the Appendix shows, at year end there were 76 bargaining 
units for which arbitration had been specified and 33 for which the conciliation 
board route had been specified. 


DESIGNATED EMPLOYEES 


D-8 “Designated employees” are employees whose duties are deemed to be 
essential to the safety or security of the public and who are for this reason 
prohibited under subsection 101(1) of the Act from participating in a strike. To 
this end, Section 79 of the Act provides that even where the bargaining agent has 
opted for a conciliation board as the process for dispute settlement, no 
conciliation board may be established and hence no lawful strike may occur until 
the parties to collective bargaining have agreed upon, or on the objection of the 
bargaining agent, the Board has determined the employees in the bargaining unit 
who are to be designated employees. 


D-9 Ten cases in which the bargaining agents had objected to lists of 
designated employees and two cases where no objections were made were 
carried over into this fiscal year. In three of these twelve cases, those relating to 
the communications, data processing and general labour and trades (supervisory 
and non supervisory) units, proceedings were terminated following the signing of 
collective agreements by the Public Service Alliance of Canada and the Treasury 
Board. Proceedings in three other cases were similarly terminated after the 
Alliance and Treasury Board signed agreements covering the primary products 
inspection, ships crews (Supervisory and non supervisory) and engineering and 
scientific support groups. Collective agreements were also signed in respect of 
the occupational and physical therapy bargaining unit represented by the 
Professional Institute of the Public Service of Canada and the ships’ officers unit 
represented by the Canadian Merchant Service Guild. 
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D-10 Inthe other cases carried into the year the Board determined designated 
employees in four bargaining units: radio operation, represented by the Alliance; 
printing Operations (non supervisory), represented by the Council of Graphic 
Arts Unions; and aircraft operations and translation, represented by Canadian 
Union of Professional and Technical Employees. Collective agreements covering 
all but the translation unit were subsequently reached with the Treasury Board. In 
the case of the translation unit conciliation board hearings were under way at year 
end. 


D-11 Inthe year under review six lists of designated employees were filed with 
the Board. Five of them filed by the Treasury Board proposed the designation ofa 
total of approximately nine thousand employees. The bargaining units involved 
were: the clerical and regulatory group and the data processing group, re- 
presented by the Public Service Alliance of Canada; the nursing group and the 
social work group, represented by the Professional Institute of the Public Service 
of Canada; and the printing operations (non supervisory) group, represented by 
the Council of Graphic Arts Unions. One submission was filed by the Northern 
Canada Power Commission proposing the designation of employees in the 
operational category bargaining unit represented by the Public Service Alliance 
of Canada. Objections were filed by the bargaining agents in all cases. 


D-12 The data processing case was referred to the Board for determination. 
Hearings were held near the end of the year and were to continue in the next fiscal 
year. In the nursing, printing operations, operational category and social work 
cases the parties were still trying to reach agreement at year end. With respect to 
the clerical and regulatory bargaining unit, for which approximately 6,000 
designations had been proposed, the parties reached an impasse and at yearend 
the Board was trying to help the parties resolve their differences. 


COMPLAINTS 


D-13 Section 20 of the Act requires the Board to “examine and inquire into” 
complaints relating to such matters as violations of prohibitions of the Act and 
failure to give effect to the decision of an adjudicator or a provision of an arbitral 
award. Where the Board upholds a complaint it has authority under Section 20 to 
order remedial action, and, in the event of non-compliance to report it to 
Parliament. The complaints in respect of which the Board issued decisions during 
the year under review concerned, among other things, alleged intimidation by the 
employer to prevent an employee from presenting a grievance, refusal of the 
employer to remunerate an employee who had been reinstated in hisemployment 
by an adjudicator, interference by the employer with a union steward in the 
performance of his union duties and an alleged lock-out of certain employees. 


D-14 Twenty complaints under Section 20 of the Act were filed with the Board 
during the year under review and six were Carried over from the previous year. The 
Board issued decisions in respect of two cases carried into the year, and granted 
leave to withdraw in two others. The hearing of one complaint was to continue in 
the next fiscal year and the remaining complaint was being held in abeyance 
pending the outcome. The Board issued decisions in three of the twenty 
complaints received this year and granted leave to withdraw in nine cases. Five 
complaints had been heard with decisions pending and three others were being 
processed at year end. 
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D-15 All of the five decisions issued during the year were for dismissal of the 
complaint, with reasons given in each case. 


VARIOUS PROCEEDINGS UNDER SECTION 18 


D-16 Section 18 of the Act, entitled “Powers and Duties of the Board” provides 
as follows: 


“The Board shall administer this Act and shall exercise such powers and 
perform such duties as are conferred or imposed upon it by, or as may be 
incidental to the attainment of the objects of, this Act including, without 
restricting the generality of the foregoing, the making of orders requiring 
compliance with this Act, with any regulation made hereunder or with any 
decision made in respect of a matter coming before it.” 


D-17 Inbroad terms, the Board uses this section to consider allegations of non- 
compliance with sections of the Act that impose obligations on the parties 
fundamental to the purposes of the Act where no specific remedial procedure is 
provided elsewhere in the Act. One of the cases under consideration during the 
year, for example, raised the question of whether the employer had failed to 
observe the obligation of Section 51 to continue in force a clause of a collective 
agreement in the interim between the expiry of the agreement end a new 
settlement on terms of employment. 


D-18 A number of other cases involved the designation by the employer of 
persons considered to fall within category (a) of the definition of “persons 
employed in a managerial or confidential capacity” under Section 2 of the Act. All 
of these cases were in abeyance at year end, awaiting a decision by the Federal 
Court of Appeal in a referral by the employer which challenged the Board’s 
jurisdiction. The Board decision giving rise to this referral is reported further in 
paragraph H-2 of this Report. A footnote to that paragraph reports the Federal 
Court’s recent dismissal of the employer's application. 


D-19 The Board had before it 19 proceedings under Section 18 during the year, 
including 9 carried over from the previous year. Over half of them involved the 
issue before the Federal Court of Appeal; a few were withdrawn by the 
complainant; and several resulted in Board decisions dismissing the complaint. 


OTHER PROCEEDINGS 


D-20 Other proceedings before the Board during the year included: a request 
for review of a Board decision under Section 25 of the Act; several determinations 
as to whether an employee or a class of employees was included in a particular 
bargaining unit; and a number of requests for an extension of the time limit for 
presenting a grievance or for referring a grievance to adjudication. 
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ADJUDICATION PROCEEDINGS 


E-1 A vital adjunct to any system of collective bargaining is a well-defined, 
practicable procedure for settling grievances that arise in the application of the 
various Clauses in a collective agreement. In the federal Public Service the basis 
for such a procedure is laid down in Part IV of the Public Service Staff Relations 
Act, supplemented by regulations made by the Board under the regulation- 
making authority of the Act. 


E-2 Part IV of the Act establishes the basic right of an employee to present a 
grievance. In broad terms this right relates to “any occurrence or matter affecting 
his terms and conditions of employment” except where other administrative 
procedure for redress exists under a federal statute. The right to grieve, it will be 
seen, relates to a wider range of issues than those that might arise out of applying 
a collective agreement. The procedure for presenting grievances is set forth in the 
P.S.S.R.B. Regulations and Rules of Procedure, Part X of which requires each 
employer to “establish a grievance process within each department or other 
portion of the Public Service”. 


E-3 Under Section 91 of the Act, the adjudication facilities of the Board become 
available only where an employee has gone through the prescribed grievance 
procedure and “his grievance has not been dealt with to his satisfaction”. The 
grievances that anemployee may refer to adjudication are limited by Section 91 to 
those arising out of the application of a collective agreement or to “disciplinary 
action resulting in discharge, suspension, or a financial penalty”. 


E-4 It should be noted here that the term “arbitration”, which in other 
jurisdictions is often used to include the final and binding determination of 
grievances, is, under the Public Service Staff Relations Act, reserved to denote the 
final and binding determination of “interest disputes” — or disputes arising out of 
impasses in collective bargaining — where the bargaining agent has opted for 
that means of dispute resolution. (The alternative option under the Act is 
reference to a conciliation board which carries with it the right to strike under 
certain prescribed conditions.) “Adjudication” is the term used in the Act to 
distinguish the third party determination of grievances — or “rights disputes” as 
distinct from “interest disputes”. Although adjudicators do not have the function 
of conciliating or mediating, some “rights disputes” may very well lend them- 
selves to mediation and settlement through third party intervention. Such 
mediation however, would have to emanate consensually by joint request of the 
parties. In such cases, the Board is prepared to offer its services. 
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E-5 Adjudication hearings have been described as “semi-formal”, being neither 
as formal as proceedings in courts of law nor as informal as meetings conducted 
by conciliators or mediators. At adjudication, each party has an opportunity to 
adduce evidence by way of sworn testimony and documents properly identified. 
Each party also has the right to submit oral or written arguments based on such 
evidence. In practice, the parties as well as the adjudicator endeavour to respect 
the principles of natural justice. The parties may be represented by either lawyers 
or laymen and, within reasonable bounds, the rules of evidence prevailing in the 
courts are not strictly enforced at adjudication hearings unless, of course, it 
appears that fair play requires the exclusion of clearly non-admissible evidence. 
The P.S.S.R.B. Regulations and Rules of Procedure provide that the adjudicator’s 
decision must be in writing, summarizing the grievance itself and the evidence 
received as well as stating reasons for the result. In this way, not only are the 
immediate parties of interest provided with the rationale for the determination 
made of the issues raised by the particular grievance, but also a decision in this 
form may have some educational value in the field of labour management 
relations. Because of the nature of adjudication some collegiality in decision 
making amongst Board members who act as adjudicators is encouraged. 
Consistency is an objective that is achieved by a flexible adherence to precedent. 
Adjudication decisions are available at the request of client groups and indi- 
viduals who are involved in adjudication proceedings. 


E-6 Awide variety of issues are raised by grievances referred to adjudication. A 
few involve large sums of money or matters of significance in one or more 
departments. A few affect only one individual and may not pose any question of 
principle. Nevertheless, the results in a significant number of cases may have far- 
reaching implications in terms of their ‘“service-wide” impact. This is so because 
certain bargaining units extend across all or most departments in the Public 
Service. Thus a decision under one clause in a collective agreement, although 
originating by way of one grievance in one office, may establish a precedent 
which has application in many other places. Moreover, certain clauses are found 
in a number of collective agreements and a decision with respect to one such 
clause may well affect the interpretation placed on similar clauses in other 
agreements. For these reasons, many references, by common consent, are not 
listed for hearing while the parties await final decisions (by the Board or by the 
Federal Court of Appeal) in other cases, sometimes described as “test cases”. It 
follows that a considerable number of references, as the record will show, are 
necessarily “carried over’ from one year into the next, and many will never require 
a hearing. In such instances when cases do accumulate, the Board is at the will of 
the parties with respect to their ultimate disposition. Board experience has 
demonstrated that expediency is not often the principal concern of the parties in 
reducing the Board’s backlog of unresolved cases. 


E-7 Since 1969 most grievances have fallen within the category defined by 
paragraph 91(1)(a) of the Act. Ifan employee, with the approval and support of his 
bargaining agent, has presented a grievance up to and including the final level in 
the departmental grievance process relating to the interpretation or application of 
a provision ofacollective agreement or arbitral award affecting that employee, he 
may refer it to adjudication. In the year under review, of a total of 2,753 employee 
references, 1,982 were made under paragraph 91(1)(a). Over the thirteen year 
period from April, 1967 to March, 1980, there were 6,355 references of this kind. 
Many other grievances of the same kind were of course settled within the 
departmental grievance process before reaching adjudication. 
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E-8 Certain disputes are adjudicable under provisions in section 98 of the Act. 
Either the employer or the bargaining agent may refer to the Board a dispute 
where the applicant seeks to enforce an obligation from one party to the other 
alleged to arise out of a collective agreement or arbitral award. Such references, 
which invariably raise questions of both fact and interpretation, are not adjudi- 
cable under section 98 if the obligation specified is one which could be the subject 
of an individual employee grievance under section 91. Due to that limitation, there 
have been only 339 references under section 98 over the thirteen year period. In 
the year under review there were 64 such references made. It is important to note 
that references properly made under section 98 are not intended to be merely 
“declaratory” in nature (i.e. informative of the parties’ rights under the collective 
agreement) but may give rise to the full force and effect of the Board’s remedial 
powers. 


E-9 Very different issues arise under paragraph 91(1)(b) of the Act, which 
provides for adjudication of any grievance arising out of “disciplinary action 
resulting in discharge, suspension or a financial penalty”. Such cases can be 
processed and ‘referred to adjudication with or without the support of a 
bargaining agent. The remedy is also available to employees excluded from 
bargaining units by reason of their managerial or confidential responsibilities and 
to former employees whose employment has been terminated for disciplinary 
reasons. There were 771 such references to adjudication this year to make a total 
of 2,327 over the thirteen year period. A number of such cases turned on 
questions of jurisdiction. The Public Service Employment Act of 1967 vested in 
the Public Service Commission or deputy heads the power to terminate 
employment by way of rejection on probation, release for incompetence or 
incapacity, declaration of abandonment, or lay-off due to lack of work or the 
discontinuance of a function. In such cases, adjudicators have declined to accept 
jurisdiction unless the employee or former employee could first establish that the 
action taken had been in reality disciplinary. Furthermore, it has been determined 
that the Board has no jurisdiction to intervene when the deputy head has 
recommended the release of an employee for incompetence or incapacity since 
an appeal procedure exists under the Public Service Employment Act. 


E-10 During the thirteen year period from 1967 to 1980, a total of 470 persons 
sought adjudication alleging that their employment had been wrongfully termi- 
nated by discharge or the equivalent of discharge. As of March 31, 1980, 
adjudicators had rendered decisions in 439 of such cases. Of these, two had been 
dismissed as untimely and 91 on the ground that the terminations complained of 
were not within the jurisdiction of adjudicators. 


E-11 Inthe 346 termination cases where jurisdiction was accepted, results were 
as follows: full reinstatement, 26; reinstatement as probationers without retro- 
active pay, 3; compensation without reinstatement, 1; conditional reinstatement, 
6; reduced to suspension, 77; discharge upheld, 110, upheld as resignation, 1; 
settled, withdrawn or abandoned, 2; “termination” upheld, 2; withdrawn before 
hearing, 81; withdrawn at hearing, 24; withdrawn after hearing, 10; settlement 
approved, 3. It should be kept in mind, however, that the figures cited above relate 
only to those employees or former employees who resorted to the adjudication 
system. Thus they do not include those who chose to accept discharge without 
contesting it, or those whose grievances were settled or abandoned within the 
grievance procedure. Nor do they include many cases where termination was 
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effected under various sections of the Public Service Employment Act by reason 
of lay-off, rejection on probation, release for incompetence or incapacity or 
declaration of abandonment. 


E-12 The policy of the Board is to give high priority to the hearing and 
determination of discharge cases since it is in the interests of all parties that the 
outcome be known as soon as possible. Thirty-one “termination” cases were 
unavoidably carried into the year commencing April 1, 1980. Of that number, 6 
had been heard and decisions were pending; 5 were to be withdrawn; 8 were in 
abeyance pending disposition of proceedings before the courts or other reasons; 
12 were scheduled for hearing in April, May or June. 


E-13 The number of cases referred to adjudication is never the same as the 
number of employees seeking adjudication. The Act permits “group grievances’, 
i.e. a grievance can be presented “by an employee on his own behalf or on behalf 
of himself and other employees’. Thus there have been grievances referred to 
adjudication on behalf of as many as 80 employees. In practice, however, most 
references are filed by or on behalf of only one employee. 


E-14 For several reasons, the number of cases referred to adjudication is never 
the same as the number of hearings held or the number of decisions rendered. 
Approximately one-half of all references are withdrawn or settled before being 
heard. Often the parties wait until the hearing is imminent before they address 
themselves to the possibility of settlement. Other settlements occur when the 
parties become aware of final decisions in other cases. Frequently, two or more 
cases closely similar in character are consolidated by the Board with the result 
that they can be heard at one time. On the other hand, certain references require 
more than one hearing, notably where it becomes necessary to render a 
preliminary decision with reasons, or to decide more than one issue. 


E-15 Thenumber of references received in the year under review, the thirteenth 
year of the system, averaging 235 per month, continued to place a heavy burden 
on adjudicators. From April 1, 1979 to March 31, 1980, references to adjudication 
totalled 2,817. In some instances groups of grievances, ranging from 10 to 256 
were submitted simultaneously. In such instances the grievances alleged that a 
particular article or articles of a collective agreement were being contravened or 
the same set of circumstances gave rise to disciplinary action being imposed by 
the employer resulting in a group of individual grievances. 


E-16 From the previous fiscal year, 2,134 employee grievances and 27 refer- 
ences under section 98 were carried over for a total case-load of 4,978 in the year 
under review. Of these, 1,550 were concluded before March 31 with a large 
number being disposed of without a hearing following withdrawals by the 
grievors or settlements negotiated between the parties. Of the 3,428 references 
carried over into the next year, 54 had been heard and decisions were pending; 
775 had been assigned to adjudicators for hearing or were partly heard; 111 were 
being deferred on request of the parties, and the remaining 2,488 were in process. 


E-17 Hearings were held on 304 days during the year and resulted in written 
decisions disposing of 553 cases, some of which had been consolidated or were 
heard on the same day. 
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E-18 Theprincipal employer and most of the bargaining agents have their head 
offices in Ottawa and for this reason it is a convenient location for many 


adjudication hearings. 


However, the number of local witnesses or other consider- 


ations often make it necessary or desirable that a hearing be held at or near the 
place where the grievance originated, and the preferences of the parties are 
always considered. During the year one or more hearings were held at the 


following locations: 


Newfoundland: 
Prince Edward Island: 
Nova Scotia: 

New Brunswick: 
Quebec: 


Ontario: 


Manitoba: 
Saskatchewan: 
British Columbia: 


Grand Falls, St. John’s 

Charlottetown 

Antigonish, Halifax, Yarmouth 

Moncton 

Alma, Chicoutimi, Joliette, Laval, Mirabel, Montréal, Qué- 
bec, Rouyn, Sept-iles, Sherbrooke, St. Jean, Val d’Or 
Belleville, Brockville, Burlington, Guelph, Hamilton, 
Kingston, London, Ottawa, Sarnia, Scarborough, Sud- 
bury, St. Catharines, Thunder Bay, Toronto, Waterloo, 
Windsor 

Brandon 

Prince Albert, Regina, Saskatoon, Swift Current 
Vancouver, Victoria 
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ARBITRATION PROCEEDINGS 


F-1 The Public Service Staff Relations Act comtemplates that the 
representatives of the employer and the bargaining agent of each bargaining unit 
of employees will make every reasonable effort to conclude a mutually acceptable 
collective agreement by direct negotiation or with the assistance of a conciliator 
ora mediator. However, experience in labour relations as in other areas of human 
experience recognizes that from time to time the parties require the services of a 
neutral third party to resolve a dispute. 


F-2 The Act requires every bargaining agent for a bargaining unit to specify 
which of two processes is to apply in the resolution of bargaining disputes 
affecting that unit. One process is referral to a conciliation board, often referred to 
as the conciliation board/strike route because it carries with it the right to strike 
under certain prescribed conditions, and the other is referral to arbitration. The 
bargaining agent may alter its choice of dispute resolution process. Table 3 of the 
Appendix shows the changes made by bargaining agents during fiscal year 1979- 
80. Tables 4 and 5 show the current bargaining unit and the number of employees 
in each unit under each of the two processes. 


F-3 When a dispute is referred to the Board for arbitration a three-member 
board of arbitration is set up with the duty to resolve the issues in dispute through 
an arbitral award binding on the parties. Either the bargaining agent or the 
employer may request arbitration but the request comes most frequently from the 
bargaining agent, as may be seen from Table 6 of the Appendix. 


F-4 Arequest for arbitration may involve more than one bargaining unit. The 20 
requests received in the past year affected 23 bargaining units. The Board also 
had before it 12 requests affecting 12 bargaining units carried over from the 
previous year. Three of the cases carried over were settled without need of an 
arbitration hearing, two by the parties themselves and one following assistance of 
a Board mediator. Arbitral awards were issued in respect of the other nine 
requests carried over. One of these awards was referred back to the Board by the 
Professional Institute under Section 75 of the Act and the Board confirmed its 
Original award. The Institute subsequently filed an application with the Federal 
Court of Appeal in respect of the same award which was subsequently dismissed 
by the Court.! One other award in respect of entitlement to severance pay for 
employees engaged for a specified period was referred to the Federal Court by 
the Treasury Board. The Court allowed the application and ordered that the 
particular clause be deleted from the arbitral award.2 


‘See also paragraph J-5 of this Report. 
2See also paragraph L-3 of this Report. 
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F-5 Of the requests filed this year, one was settled by the parties themselves, 
one was settled following assistance of a Board mediator and thirteen requests, 
affecting sixteen bargaining units, were settled by way of arbitral awards. One 
award was referred back to the Board under Section 76 of the Act and an 
amendment to the award was subsequently issued by the Board. The remaining 
five requests, received late in the year, were carried over and scheduled to be 
heard early in the next fiscal year. 


F-6 The following table will provide the reader with a reasonable perspective of 
the changes since 1970 in the number of bargaining units using the arbitration 
process: 


BARGAINING UNITS AND EMPLOYEES UNDER ARBITRATION OPTION 


YEAR BARGAINING UNITS EMPEOYEES 


1970 100 out of 114 160,000 out of 198,000 
1977 65 out of 102 77,000 out of 259,000 
1979 72 out of 108 77,000 out of 267,000 
1980 76 out of 109 103,000 out of 256,000 


F-7 There is now over 12 years of experience with collective bargaining in the 
federal Public Service pursuant to the provisions of the Public Service Staff 
Relations Act. The following table summarizes that experience up to the writing of 
this Report: 


Agreements negotiated at the table 490 or 62.9% 
Agreements settled by arbitration 158 or 20.3% 
Agreements with assistance of conciliator 49 or 6.3% 
Agreements following conciliation board report 30 or 3.8% 
Agreements with assistance of mediator” 29, OF 5 3.0% 
Agreements following a strike 22 or 2.8% 
Total agreements since start of collective bargaining 779 


*Does not include services of a mediator following a strike 
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CONCILIATION, MEDIATION AND 
EXAMINATION PROCEEDINGS 


GENERAL 


G-1 During the fiscal year 1979-1980, assistance was offered to the parties by 
the formal appointment of a conciliator or mediator on 16 occasions. In three 
instances outside neutrals were appointed and in the remaining 13 instances 
members of the Board’s staff were utilized. As part of the daily functioning of the 
Office of Mediation Services, the staff keep in contact with the parties to collective 
bargaining in the Public Service. Members of the staff are available at various 
stages of bargaining to facilitate communication and help iron out differences 
between the parties, as for example, in the matter of safety and security 
designations under Section 79 of the Act. Table 12 of the Appendix summarizes 
the disposition of requests for assistance received by the Office of Mediation 
Services. 


CONCILIATION BOARDS 


G-2 Seven requests for the establishment of a conciliation board were received 
throughout the year. One was subsequently withdrawn as the parties reached 
agreement in direct negotiations during the procedure for the establishment of 
the Board (postal operations group — letter carriers and Treasury Board). A 
settlement was reached during the conciliation board process by the parties in 
another dispute involving the printing operations, non-supervisory group. In two 
other disputes conciliation board reports were issued but further third party 
assistance was required in each case to effect a settlement. Three reports were 
pending at the year end. 


G-3 Inone ofthe cases requiring further third party assistance, the conciliation 
board had actually recommended, with the agreement of the parties, that a 
special mediator/arbitrator be appointed, due to the peculiar nature of the 
dispute. The dispute was between the Canadian Union of Professional and 
Technical Employees and Treasury Board in respect of the aircraft operations 
group. The parties named the Hon. Justice Emmett Hall to act as special 
mediator/arbitrator and the report of the conciliation board contained this 
provision. 


G-4 The other case involved the Public Service Alliance of Canada and 
Treasury Board in respect of the radio operation group. The recommendations of 
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the conciliation board were rejected by the union membership and subsequently 
post-conciliation board mediation resulted in an agreement being reached. 


CONCILIATORS 


G-5 Seven requests for the appointment of a conciliator were received and six 
appointments were made. Of these six, four were of staff members and two were 
of outside neutrals. Complete settlement was reached in one case while in two 
other cases the number of items in dispute were reduced before being referred to 
a conciliation board. In the three remaining cases no resolution of the differences 
between the parties was achieved and the disputes ended up before aconcillation 
board or an arbitration board. 


MEDIATORS 


G-6 Ten appointments were made, nine being from staff members and the other 
being the appointment of Hon. Emmett Hall as mediator/arbitrator in the aircraft 
operations case. Complete settlement was reached in four cases and in two cases 
the number of items in dispute were reduced prior to reference to an arbitration 
board. 


G-7 Ina further three instances, staff personnel acted as mediators in assisting 
the parties resolve the question of safety and security designations under section 
79 of the Public Service Staff Relations Act. 


EXAMINATIONS 


G-8 In the Second Annual Report of the Board (1968-1969) the process of 
designating persons in bargaining groups as managerial and confidential 
exclusions was explained. At the time the observation was made that “It is 
scarcely necessary to stress the fact that the process of examination has often 
had a catalytic effect that led the parties to reach agreement”. With the 
establishment of the Office of Mediation Services in 1975, the emphasis on 
mediation in the resolution of disputes over the determination of these exclusions 
increased. The mediation officer assigned to conduct an examination is now far 
more than a catalyst. On receipt of the relevant documentation prior to the 
examination the officer adopts the role of mediator. During the examination the 
evidence is carefully recorded then reviewed with the parties before the final 
report is forwarded to the Board. 


G-9 Examiners were appointed to inquire into the duties and responsibilities of 
93 persons proposed as managerial or confidential designations. Actual exami- 
nations were held on 38 occasions involving the duties and responsibilities of 82 
persons. 


G-10 In their mediation efforts examiners rendered assistance to the parties in 
the settlement of 78 individual proposals. Where examiners were appointed, five 
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proposals were withdrawn by employers and 24 objections were withdrawn by 
bargaining agents. Forty-nine proposals were settled prior to the formal appoint- 
ment of an examiner. 


COMPLAINTS 


G-11 Thirteen complaints to the Board were referred by the Board to the Office 
of Mediation Services. Five were resolved to the satisfaction of the parties, six 
were subsequently referred to the Board for formal hearing and two are still under 
investigation. The resolution of two of these complaints affected over 1,200 inside 
postal employees. 
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SIGNIFICANT PRINCIPLES IN BOARD DECI- 
SIONS OTHER THAN DECISIONS OF ADJUDI- 
CATORS AND ARBITRAL AWARDS 


ELIGIBILITY TO CAST BALLOT IN REPRESENTATION 
VOTE 


H-1 Onan application for certification a representation vote was ordered when 
the evidence showed that some employees were inadvertently misled by a union 
organizer into believing that a representation vote was automatic. The employer 
alleged that five persons on the union’s list of members fell within the exception 
under paragraph (f) in the definition of employee in section 2 of the Act, which 
reads: “(f) a person employed on a casual or temporary basis, unless he has been 
so employed for a period of six months or more”. The evidence indicated that 
these persons were employed as casuals for less than six months, then re-hired 
after a break; some of them had been employed over a period of years, but always 
for less than six months at a time. The bargaining agent submitted that they 
should be considered to be employees. The Board held that the words of 
paragraph (f) make a distinction between those persons employed on a “casual or 
temporary basis” who are employees for purposes of the Act and those who are 
not. The separate employer was acting within its statutory authority in hiring 
persons ona temporary basis for less than six months. It was the Board’s view that 
the word “period” when applied to time must be interpreted as meaning a 
continuous period of time. The persons in question were not employees within 
the meaning of the Act at the relevant time and were not entitled to cast ballots 
(Social Sciences and Humanities Research Council (Administrative Support 
Category), Board file 145-15-175). 


APPLICATIONS UNDER SECTION 18 OF THE ACT 


H-2 An application was made under section 18 of the Act requesting the Board 
to determine as a matter of fact whether persons claimed by the employer to be 
persons employed in a managerial or confidential capacity in accordance with 
paragraph (a) of the definition in section 2 of the Act of “persons employed ina 
managerial or confidential capacity” were persons so employed. Paragraph (a) of 
the definition reads as follows: 


(a) is employed in a position confidential to the Governor General, a Minister of the Crown, 
a judge of the Supreme or Federal Court of Canada, the deputy head of a department or the chief 
executive officer of any other portion of the Public Service,... 


Previous jurisprudence of the Board recognized a distinction between para- 
graphs (a) and (b) of the definition and the remaining paragraphs (c) to (g), for 
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which a procedure is provided for determination by the Board in cases of 
objection by the bargaining agent. With respect to paragraphs (a) and (b) the role 
of the Board is limited to making a finding as to whether the persons concerned 
properly come within the meaning of the language used. The other issue with 
which the Board had to deal was whether it had jurisdiction under section 18 to 
make a determination of the sort it was being asked to make. The Federal Court of 
Appeal, on an application to it under section 28 of the Federal Court Act, had held! 
that section 18 does not give the Board authority to make a purely declaratory 
decision. It was the Board’s view that where specific procedures are established 
' by the Actor regulations to deal with the application or enforcement of sections of 
the Act, there is no need to refer allegations of non-compliance under section 18. 
There are, however, other sections of the Act which either define terms or impose 
obligations on the parties which are fundamental to the operation of the Act and 
for which no specific procedure is provided that empowers the Board to 
determine allegations of non-compliance. Where there is disagreement as to 
whether a person alleged by the employer to come within paragraph (a) of the 
above definition has the required confidential relationship with the superior, or 
whether the superior is, in fact, one of the persons listed in paragraph (a), there is 
no specific provision in the Act to enable the Board to make a finding. The 
exclusion of a person from the status of employee and the resultant denial with 
respect to him of rights under the Act are considered by the Board as very serious 
matters. For the employer to have a totally unreviewable, unilateral right to 
exclude persons from bargaining units would only be tenable if it were supported 
by very clear and precise language. There is no such language in the Act. In the 
absence of a specific procedure for determination of issues of this kind, section 18 
must be interpreted as providing the Board with authority to determine such 
issues and, where appropriate, to make orders requiring compliance with the Act. 
The Board found that it had jurisdiction to deal with the application and stated 
that it would hear all evidence relevant to the issue at the time of the hearing (The 
Professional Institute of the Public Service of Canada v. the Treasury Board 
(Clennett), Board files 148-2-24, 148-2-27, 172-2-295).2 


H-3 Asimilar position was taken by the Board on an application under section 
18 of the Act alleging a violation of section 51. The Board accepted jurisdiction to 
hear the application since section 51 imposed an obligation on the employees and 
the employer to observe the terms and conditions of employment that may be 
embodied in a collective agreement and that were in force on the day notice to 
bargain was given, and no procedural vehicle existed therein to provide recourse 
to the Board for its enforcement. The Board was not being asked to make a purely 
declaratory decision but to make an order requiring the employer to comply with 
the Act. The merits of the application concerned a change in the hours of 
employees engaged in continuous operations and required to work an eight-hour 
shift with one-half hour of the shift paid at the overtime rate. The new policy 
required the employees to work shifts of seven and one-half hours, so that they 
were deprived of the one-half hour of overtime. The Board’s view was that nothing 


'See Twelfth Annual Report, paragraphs L-14 and L-15. This judgment has since been reported as Public 
Service Alliance of Canada v. Public Service Staff Relations Board, [1979] 2 F.C. 599. 

2An application by the employer to the Federal Court of Appeal under section 28 of the Federal Court Act 
to have the Board's decision set aside was dismissed subsequent to the end of the year under review (The 
Queen v. The Professional Institute of the Public Service of Canada, Court No: A-642-79, not yet 
reported). 
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in the collective agreement precluded the employer from changing the work 
schedule of employees according to operational needs during the operation of 
the collective agreement. The employees could not benefit from rights during the 
section 51 period that were not available to them during the operation of the 
collective agreement. The application alleging violation of section 51 was 
dismissed (Data Processing Group Case, Board file 148-2-39). 


UNFAIR PRACTICES 


H-4 Acomplaint brought pursuant to paragraph 20(1)(a) of the Act alleged that 
the named respondents violated the provisions of paragraphs 8(2)(a) and (c) of 
the Act in that they illegally “locked out” certain employees in a bargaining unit 
that was in a legal strike position. The said employees were non-designated 
employees, and on attending at their work places for their scheduled shifts, they 
stated that they would perform only those duties designated by the Board as 
being required for the safety or security of the public. They were told that unless 
they were prepared to perform the full range of their duties they were to leave the 
employer's premises and that they would not be paid for the shift. The question 
the Board had to decide was whether the respondents’ actions constituted a 
pecuniary penalty designed to compel the said employees to refrain from 
exercising their lawful right to strike, in this case by engaging in a slow-down 
designed to restrict or limit output. The Board affirmed its own previous 
jurisprudence to the effect that one must look at the purpose of the action taken 
by the respondents. If the purpose of the action is punitive or retaliatory, the 
action is forbidden. If, on the other hand, the purpose is to continue the operation 
of the employer in a practical manner, the action is nota violation of the statute. In 
this case the Board had determined the numbers, positions and locations of the 
employees designated and the duties and functions that they were required to 
perform to ensure the safety or security of the public in the event of a strike. It was 
unnecessary, impractical and indeed wasteful for non-designated employees to 
duplicate the duties and functions already being performed by the designated 
employees, who received their full salary for the performance of those duties and 
functions. The Board found that in the circumstances the respondents had not 
contravened the provisions of subsection 8(2). (Public Service Alliance of Canada 
v. Manion et al., Board file 161-2-195). 


APPLICATION FOR DETERMINATION UNDER 
SECTION 33 OF THE ACT 


H-5 An employee whose position had been declared surplus was laid off 
pursuant to section 29 of the Public Service Employment Act. Subsequently he 
entered into a service contract with the employer to perform certain services fora 
period of less than six months. The bargaining agent brought an application 
under section 33 of the Act requesting the Board to determine whether, during the 
period he was employed on a contract basis, the said person continued to be 
included in the applicable bargaining unit. The submission of counsel for the 
applicant was that the Board should apply the “four-fold” test, established at 
common law for ascertaining whether a person is an employee, to determine 
whether the person in question was an employee. The Board referred to certain of 
its own previous decisions where the issue was raised as to the status of persons 
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who had been previously excluded from the definition of “employee” in the Act 
because they were employed in a managerial or confidential capacity. The Board 
had held in those cases that section 33 could not be utilized to determine whether 
or not the said persons had since become “employees” under the Act. The instant 
case was distinguishable in that the Board was not being asked to rule on the 
status of an excluded person. However, even if it was assumed that the Board had 
authority under section 33 to determine, as a collateral issue, whether or not a 
person was an “employee” for the purposes of the Act, it would not be necessary 
in the instant case to make such a determination applying the general common 
law tests. Regardless of the employment status of the person in question on an 
application of the common law tests, he would still have to come within the 
definition of “employee” in section 2 of the Act in order to be a member of a 
bargaining unit. Since he had been employed on atemporary basis for a period of 
less than six months he fell within the exception in paragraph (f) of the definition. 
He was therefore not during that time an employee for the purposes of the Act 
(Rondeau Case, Board file 147-2-20). 


PERSONS EMPLOYED IN A MANAGERIAL OR 
CONFIDENTIAL CAPACITY 


H-6 Forsome years the Board applied certain criteria to determine, pursuant to 
paragraph (f) of the definition in section 2 of the Act of “person employed ina 
managerial or confidential capacity’, whether a person was “employed in a 
position confidential to any person described in paragraph (b), (c), (d) or (e)...” 
of the said definition.3 Following a judgment of the Federal court of Appeal,4 on an 
application under section 28 of the Federal Court Act, in which the Court stated 
that it was not in agreement with the principles applied by the Board in 
determining confidentiality under paragraph (f), the Board was faced with a full 
reconsideration of the tests to be applied. This the Board undertook in a case 
during the year under review. The Board looked to a number of decisions of 
courts and labour relations boards with respect to the interpretation of confiden- 
tiality in a labour relations context. The principles enunciated as applying in other 
jurisdictions were, of Course, not binding on the Board, but it found them worthy 
of consideration. For instance, the Supreme Court of Canada has held§ that the 
word “confidential” must be given a narrow interpretation, that there is an element 
of confidence between employer and all employees and an ascending scale up to 
those whose relation takes on the “confidential capacity”. The point at which that 
is reached is a matter of judgment to be formed by weighing all the circumstances. 
The question to be determined is whether between the particular employee and 
the employer there exists a relation of a character that stands out from the 
generality of relations and bears a special quality of confidence. 


H-7 As the Supreme Court principles were applied by other courts and labour 
relations boards, a “three-fold test” was evolved to determine confidentiality in 
matters relating to industrial relations. The three parts of the test are: (1) the 
confidential matters must be in relation to industrial relations; (2) disclosure of 





3For example, Cuddihy and Norton, (1971) PSSR Reports K-745. See Fifth Annual Report, paragraph 62. 


4The Queen in Right of Canada v. Public Service Staff Relations Board etal. (MacDonald Case), [1979] 2 
F.C. 60. See Twelfth Annual Report, paragraph L-9. 
Labour Relations Board for British Columbia et al. v. Canada Safeway Ltd., [1953] 3 D.L.R. 641. 
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the information would adversely affect the employer; (3) the person must be 
involved with this information as a substantial and regular part of his duties. 
Further refinements added by the jurisprudence are as follows: (1) the confiden- 
tial exclusion is to be narrowly interpreted to avoid circumstances where the 
employer designates a disproportionate number of persons and to ensure that the 
maximum number of persons enjoy the freedoms and rights incidental to 
collective bargaining; (2) the employer has a duty to organize its affairs so that its 
employees are not occasionally placed in a position of a potential conflict of 
interest if that result can be readily avoided. The Board considered that, in light of 
the relevant provision of the Act, the first part of the above three-fold test should 
be translated to mean that the confidential matters must relate to the duties 
performed by the person described in paragraph (b), (c), (d) or (e) of the 
definition in section 2 of the Act (Sisson Case, Board file 176-2-287). 


H-8 The employer proposed that a person be designated as managerial or 
confidential under paragraph (d) of the definition in section 2 of the Act on the 
basis that his duties caused him to be “directly involved in the process of 
collective bargaining on behalf of the employer”. The Board held that it was 
immaterial to the designation of a person as a member of the employer’s 
bargaining team that he was sometimes absent during negotiations. However, the 
person’s involvement must be real and not token, and it could not be perfuncto- 
rily discharged (Butler Case, Board file 172-2-301). 


H-9 Where the employer proposed a person for designation as managerial or 
confidential under paragraph (c) of the definition in section 2 of the Act, the Board 
considered anew the language of that paragraph: “who has executive duties and 
responsibilities in relation to the development and administration of government 
programs”. The Board had taken the position in earlier decisions that the 
“executive duties and responsibilities” must be in relation to both development 
and administration. The Board had also suggested that the Act does not 
contemplate that a// duties which relate to the development and administration of 
government program are “executive” in nature. “Executive” duties and responsi- 
bilities must be of such a nature that they have a primary influence on the 
development and administration of policies or programs which may involve the 
utilization of financial, material or personnel resources. In the instant case the 
Board was of the view that, in addition to the foregoing, executive duties and 
responsibilities must also entail a significant degree of decision-making author- 
ity. It was the Board’s view that the idea of equating, in certain circumstances, 
advisory duties with executive duties seemed to strain the statutory language. 
Executive functions and advisory functions are not synonymous even though the 
advice proferred may be invariably accepted and the same person may be 
required to perform both functions. The Act is specific in setting out executive, 
and not advisory, duties and responsibilities as grounds for exclusion under 
paragraph (c) of the definition of person employed in a managerial or confidential 
Capacity (Cram Case, Board file 174-2-304). 


H-10 The employer proposed that a person be designated pursuant to para- 
graph (f) of the definition of “person employed in a managerial or confiden- 
tial capacity” in section 2 of the Act. The superior to whom he was alleged to be 
confidential was said to be a person described in paragraph (c) of the definition, 
i.e., “who has executive duties and responsibilities in relation to the development 
and administration of government programs”, but he had not been so designated, 
and since the bargaining agent did not agree that he was a person described in 
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paragraph (c), the Board had to determine the matter. The Board raised the 
question of the precise meaning of “government programs’ as the term appears in 
the definition, and representations on behalf of the parties were heard. There 
seemed to be aconsensus that a particular plan of action toward some stated goal 
would constitute a program. The Board, however, stated that the fact that a 
particular plan of action towards some stated goal was developed and adminis- 
tered in the context of the operation of the government was nota sufficient reason 
for designating it as a government program. Hundreds of such plans of action 
within the various sub-divisions of government were labelled as programs. On the 
other hand, the Board found overly restrictive the position of the bargaining agent 
that the term should be limited to programs that were directly established by 
statute or were at least recognized in the annual Estimates submitted to 
Parliament as requiring a special vote, though the Estimates might provide a 
useful avenue of approach. Each case must turn on its particular facts. In the 
instant case it was shown that three program activities were identified in the 
Estimates. A subdivision of any of these three might be classified as one of the 
elements of that program activity. The Board’s view was that, even if it should 
concede that the said subdivision was carrying out a government program, the 
subordinate “teams” into which the subdivisions were broken down were 
essentially performing technical functions subsidiary to that program. The 
person said to be performing duties coming within paragraph (c). was the head or 
“principal” of one of the teams. His responsibility in this position was not in 
relation to a government program. To the extent that he could be said to have any 
role in relation to government programs it was as a participant “in planning policy 
and program development and resource allocation acitivities”. This participation 
was not extensive, and, in any case, participation was a far cry from having 
executive duties and responsibilities. Since he was not a person described in 
paragraph (c), it followed that the person proposed to be designated under 
paragraph (f) as confidential to him could not be so designated (Lalonde Case, 
Board file 172-14-297). 


DESIGNATION OF EMPLOYEES UNDER SECTION 79 OF 
ACT 


H-11 The Board had occasion to consider once more the interpretation that it 
ought to place on the concluding words of subsection 79(1) of the Act: 
“... necessary in the interest of the safety or security of the public”, as those 
words relate to duties to be performed by designated employees in the event of 
strike action. The Board did not attempt to provide a definitive answer to the 
meaning to be attached to the words. The nature of the duties required to be 
performed in the interest of the safety or security of the public obviously would 
vary, depending on the service performed by the employees in the bargaining 
unit. The Board had no hesitation in saying that duties, the performance of which 
are necessary in the interest of the safety or security of the public, do not 
encompass such duties as would serve only to permit the employer to carry on 
business as usual; nor do they encompass such duties as would serve only to- 
protect the employer or the public from economic hardship; nor do they 
encompass such duties as would serve only to prevent inconvenience to the 
public. Expressed more positively, duties that are necessary to be performed in 
the interest of the safety or security of the public do encompass those that, in any 
given set of circumstances, would reasonably be required to prevent or guard 
against the probability or even the rational possibility of harm or injury to the 
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health or physical well-being of individuals. To encompass, as well, within the 
words “safety or security’, the mental, psychological or emotional state of 
individuals strains the ordinary meaning of those words and this is particularly so 
in the context in which they are used. The Board affirmed previous jurisprudence 
to the effect that, in view of the awesome responsibility faced by the Board in 
speculating as to what conditions might arise in the course of a strike that might 
endanger the safety or security of the public, the Board ought to err, if err it does, 
on the side of caution (Radio Operation Group Designated Employees Case, 
Board file 181-2-99). 


REFERENCE ON QUESTIONS OF LAW OR JURISDICTION 
UNDER SECTION 23 OF THE ACT 


H-12 The employer requested an extension of time to refer under the former 
section 23 of the Act a question of law or jurisdiction arising in connection with a 
decision of an adjudicator® on a grievance that was referred to adjudication prior 
to the repeal of section 23. The employer had previously, in good faith, sought a 
review under section 25 of the Act of the decision of the adjudicator that was the 
subject of the instant reference. On review, the adjudicator had altered his former 
decision on the basis of a new argument put forth by the employer. The Federal 
Court of Appeal on a section 28 application had quashed this decision for want of 
jurisdiction,’ without determining the merits of the case. These proceedings left 
the parties with the issue still to be resolved. The Board accordingly granted the 
extension of time (Doyon Case, Board file 168-2-125, December 14, 1979). 


H-13 The disputed clause of the relevant collective agreement provided inter 
alia that where an employee was absent for part of a shift because of illness but 
was on duty for six hours or more, no deduction should be made from his 
accumulated sick leave credits. The aggrieved employee was absent because of 
illness for one hour and three-quarters at the beginning of his shift® and 
subsequently worked for more than six hours. The employer refused remuner- 
ation for the hours not worked, treating the absence as being due to lateness 
rather than illness. The adjudicator, in the decision under review by the Board in 
the instant case, allowed the grievance. The employer submitted before the Board 
that the adjudicator erred in law and amended the collective agreement, since the 
clause of the agreement made no provision for payment for hours not worked 
where no deduction was made from sick leave credits. The Board held that the 
clause would have no meaning on this interpretation. The whole purpose of the 
sick leave scheme was to protect employees from loss of income when they had to 
be absent because of illness. The clause provided that absences must be 
deducted from sick leave credits when an employee received his regular pay for 
the time not worked, but an exception was made in the clause for an absence of 
two hours or less. The adjudicator did not err in law or exceed his jurisdiction. An 
application by the employer to the Federal Court of Appeal under section 28 of the 
Federal Court Act to review and set aside the Board’s decision was dismissed on 
March 19, 19809 (ibid). 


SDoyon Case, Board file 166-2-1803, June 10, 1978. 

7Luc Doyon v. Public Service Staff Relations Board et al., [1979] 2 F.C. 190. See Twelfth Annual Report, 
paragraph L-13. 

8For an interpretation by the Federal Court of this aspect of the clause see Eleventh Annual Report, 
paragraph L-12 (Luc Doyon v. Public Service Staff Relations Board, [1978] 1 F.C. 31). 

3The Queen v. Luc Doyon, Court No: A-711-79 (not reported). 
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SIGNIFICANT PRINCIPLES IN GRIEVANCE 
ADJUDICATION 


QUESTIONS OF STATUS AND JURISDICTION 


1-1 Section 91 of the Public Service Staff Relations Act determines the scope of 
grievances which may be referred to adjudication and while the Supreme Court of 
Canada in Jacmain did affirm an adjudicator’s jurisdiction to inquire into the facts 
of a case to determine his jurisdiction, it also stated that in matters of rejection 
during probation, of which there have been numerous instances brought to the 
Board’s attention over the years, the words of section 28 of the Public Service 
Employment Act grant to the employer a right to reject during probation which is 
very broad. As such, in matters of disputed jurisdiction, such as alleged 
disciplinary motivation to a rejection during probation, the onus lies on the 
employee to prove the adjudicator’s jurisdiction by showing the employer's 
motivation to be different than what it purports to be: Roberts (Board file 166-2- 
6146). In that particular case, the evidence established that the grievor could not 
perform adequately and satisfactorily her duties as an education officer because 
of a lack of sufficient knowledge and understanding of educational methods. As 
this constituted a valid cause of rejection, it remained for the grievor to establish a 
prevailing disciplinary motivation which she failed to do. A subsequent applica- 
tion by the grievor to the Federal Court of Appeal to review and set aside the 
decision of the adjudicator was dismissed. 


I-2 In Cambier (Board file 166-2-5982), a dispute as to the adjudicator’s 
jurisdiction arose as aresult of aSuspension being reduced to awritten reprimand 
once a grievance directed at the original disciplinary action had been referred to 
adjudication. Recognizing that such action by the employer did not result in the 
grievance having been dealt with to the satisfaction of the employee who claimed 
that his conduct warranted no disciplinary action, the adjudicator affirmed the 
principle stated in Palmer (Board file 166-2-2107) that an adjudicator is bound to 
look at a grievance as it stood when referred to the Board. As a result, the 
adjudicator found that he had jurisdiction to deal with the suspension grievance 
with which he had been seized at the outset. 


1-3. The words “to which the collective agreement applies” in subsection 91 (2) of 
the Act, read together with subsection 91(1) were interpreted to mean that a 
collective agreement had to be in force at the time of the events giving rise to an 
interpretation grievance for the said grievance to be adjudicable, where the 
bargaining agent at adjudication would not be the one party to the expired 
agreement. In Dumas (Board file 166-2-5882), the adjudicator, stating that 
arguments going to the fundamental jurisdiction of the tribunal may be raised at 
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any time before a final decision is rendered, declared himself devoid of 
jurisdiction where the grievance originated from facts arising after the expiry ofa 
collective agreement and certification of a new bargaining agent which had not 
been party to the expired agreement. 


1-4 Section 26 of the Public Service Employment Act governs the matter of 
resignation and determines that this act which would severe the employment 
bond is not one which can be accomplished unilaterally. AS such, an employee 
who seeks to resign must tender a written expression of such an intention to the 
deputy head and it is clear from the wording of the statutory provision that the 
employment bond is not severed until such time as the deputy head accepts the 
resignation in writing. In Friesen (Board file 166-2-6159), the grievor submitted 
his resignation after certain irregularities had been discovered which led to 
the belief that he might have committed certain criminal acts while fulfilling his 
duties. However, he subsequently had a change of heart and withdrew the said 
resignation prior to being notified of its acceptance by the employer. Citing 
Lafleur (Board file 166-2-2413), the adjudicator was of the opinion that the 
legislative decision to employ the word “accepts” in section 26 of the Public 
Service Employment Act, must be taken to imply communication in the contract 
law sense. In this light, the adjudicator applied the well established principle 
according to which the act of quitting embraces both a subjective intention to 
leave one’s employ and some objective conduct which manifests an attempt to 
carry that intention into effect. As there was no requirement that the withdrawal of 
a resignation be in writing, the initial tender of resignation was nullified by an oral 
communication of withdrawal by the grievor prior to being informed of the 
employer's acceptance of such resignation. As there remained no offer of 
resignation for the employer to act upon, the adjudicator had jurisdiction to 
determine the grievance in view of its obvious disciplinary overtones. 


1-5 In Clow (Board file 166-2-5405), an employee whose indifferent health 
caused him to be absent from work for substantial periods of time, advised the 
employer of his decision to retire on condition that he receive a “cash termination 
allowance”. His resignation was subsequently accepted along those terms 
although it later came to light that the grievor would not be granted the benefit 
which was acondition of the resignation. A subsequent attempt to return to work 
proved unsuccessful, bringing about a grievance seeking reinstatement. While 
recognizing that the grievor had made a prima facie case of improper termination 
by reason of the condition set by the employee for his resignation not having been 
met, the adjudicator was forced to conclude that even though the employment 
relationship had not been severed, he lacked jurisdiction to hear the grievance as 
the grievor had not satisfied the onus of showing the improper termination to have 
resulted from disciplinary action which would have brought the grievance within 
the parameters of section 91 of the Act. A subsequent application to the Federal 
Court of Appeal was later withdrawn. 


1-6 The Charbonneau case (Board file 166-2-5393) exemplifies the situation 
where a valid resignation will deprive the adjudicator of jurisdiction. This case 
involved the particular situation of an employee being accused of pressuring a 
detainee into introducing barbiturates into a federal detention center and electing 
to resign from his position in order to escape criminal prosecution. While the 
grievor had had a change of heart and wished to withdraw his resignation, he had 
already received written acceptance from an authorized representative of the 
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employer. The adjudicator, recognizing that the validity of the resignation would 
depend on whether the employee had been pressured into this avenue, thereby 
nullifying the indispensable voluntariness of such a decision, found the evidence 
to prove otherwise. As in Friesen (supra), section 26 of the Public Service 
Employment Act was seen as offering some protection to employees who might 
too hastily opt for resignation, through the dual requirement of a written 
acceptance by the employer and reception of such by the employee. Conse- 
quently, there being no question as to the validity of the resignation, the 
adjudicator concluded to a lack of jurisdiction to entertain the grievance. 


1-7 A case presenting some factual similarity was Jackson (Board file 166-2- 
5885) where an employee seized with alacrity the opportunity to resign when 
faced with the charge of having breached his oath of office and possible 
repercussions in relation with the ethics committee of his professional corpo- 
ration. While verbal acceptance was immediate, written confirmation of the 
employer's acceptance had not been received by the grievor when he opted to 
withdraw his resignation. In finding against the employee and on the side of a 
valid resignation depriving him of jurisdiction, the adjudicator was of the view that 
a perfect resignation entails a subjective as well as an objective element. The 
subjective element is made up of the real intent by the employee to sever his 
relationship with the employer. This subjective aspect must however be confir- 
med by an objective element made up of facts and actions reflecting and 
corroborating a continuum, a continued intent to resign and terminate the 
relationship. Thus, in this case, the validity of the resignation must be looked at 
separate and apart from the employer's acceptance. The initial inducement that 
would compel an employee to quit his job must be confirmed by subsequent acts 
indicating an appreciation by the employee of the consequences of his subjective 
intention. Such a decision must be a rational, considered step which cannot be 
concluded to reflect the employee’s true wish if it is seized upon in an aberrant 
moment of impetuosity. 


1-8 Situations involving lay-off are not dissimilar to cases of rejection during 
probation to the extent that an adjudicator will have jurisdiction to entertain such 
grievances should a prevailing disciplinary motivation be established. In Burchill 
(Board file 166-2-5298), the grievor was laid off some ten days prior to the expiry 
of aterm appointment to the Anti-Inflation Board, the latter having opted for such 
an appointment in place and stead of the indeterminate appointment which had 
been offered to him. Pointing out that a disciplinary motive may be reasonably 
inferred when it becomes apparent that the particular subjective judgments 
involved in lay-off situations have been made in bad faith, the adjudicator stated 
that such a decision, usually addressed both to positions and persons, involves 
judgments of relative merit, where addressed to persons, that allow for some 
subjective elements which, when maintained within a reasonable range, neces- 
sitate that some allowance be given to human error. As, in the absence of any 
sinister motive, the grievor was seeking reinstatement as an indeterminate 
employee, the adjudicator determined that he lacked jurisdiction as this would 
have required determining the question of the grievor’s tenure status, a matter 
Outside the scope of an adjudicator’s jurisdiction. A subsequent application by 
the grievor to review and set aside the decision of the adjudicator was dismissed 
by the Federal Court of Appeal after year’s end. 


1-9 The issue of judgments of relative merit and bad faith was also central in 
Whiteside (Board file 166-2-5364) where budgetary restraints had made it 
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necessary to select one person for lay-off in one of the employer's divisions. In 
opting to lay-off the grievor for reasons of insufficient qualifications, the 
employer did not see fit to inform him of the reasons for that decision, thereby 
feeding the employee’s suspicions that the employer was acting in bad faith. In 
coming to the conclusion that he lacked jurisdiction to entertain the grievance 
because of non-existent disciplinary motive, the adjudicator pointed out that 
there is an obligation on the part of an employer who is acting fairly and honestly 
to be ready, willing and able to exercise candour in explaining the reasons for its 
decisions. The combination of depriving an employee of full and exhaustive 
reasons for his termination, and the absence of access to a review of the reasons 
for that termination inevitably result in cultivating deep-rooted suspicions and 
results in a wave of references such as the present case to which the employer's 
inevitable response is that the Board is without jurisdiction. A somewhat similar 
situation arose in Eaton (Board file 166-2-5400) where the employee was laid-off 
as a result of his position, as well as many others, being declared redundant. 
Although the gravamen of the grievor’s complaint turned on the coincidental 
events of an unflattering newspaper article critical of the deputy head and the 
implementation of procedures initiated by the same deputy head for the 
reorganization of the grievor’s branch, no evidence was adduced to satisfy the 
adjudicator that one motivated the other in such a way as to enable the latter to 
qualify the actions taken by the employer as disciplinary. 


1-10 Paragraph 91(1)(a) of the Public Service Staff Relations Act provides that 
what is commonly referred to as an “interpretation grievance” must be restricted 
to the interpretation or application of a provision of a collective agreement or an 
arbitral award in respect of the employee purporting to have a valid grievance. In 
Patenaude (Board file 166-2-5390), this issue was put to the test when it was 
alleged that an adjudicator lacked jurisdiction to entertain a grievance filed by an 
employee who, while accepting a new position offered to him, challenged the 
validity of the employer’s imposition of a probationary period, ostensibly 
according to a letter of understanding appended to the collective agreement, 
which the employer stated did not apply to the grievor by reason of his not having 
been appointed to the position at issue. While recognizing that it would not be 
open to an adjudicator to render a decision the effect of which would be to appoint 
the grievor to a particular position, the adjudicator considered nonetheless 
unreasonable an argument that the employee would have had to have been 
appointed to the said position in order to grieve the interpretation of the collective 
agreement in respect of himself, the very questioning of which was the sole 
reason for denying him the appointment. While lacking jurisdiction to actually 
appoint the grievor, the adjudicator found sufficient authority in /n re Public 
Service Staff Relations Board decision dated May 3, 1978 ([1979] 1 F.C. 730) and 
Singh (Board file 166-2-3077, decision No. 3) to hold that an appropriate remedy 
could be fashioned, were he to find that the said letter of understanding had been 
applied incorrectly to, and to the detriment of the grievor. 


QUESTIONS OF EVIDENCE AND PROCEDURE 


I-11. The grievor, who was advised of disciplinary action to be taken against him 
in two separate letters, claimed dual sanction and double jeopardy. The 
adjudicator noted that both letters were interrelated, one informing the grievor of 
the employer's decision to impose a six-day suspension and the reasons 
therefore and the second specifying the dates on which the suspension would be 
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served. It was held that there was only one disciplinary action, the second letter 
being simply an administrative document resulting from the first. With regard to 
the argument that the failure of the employer to comply with the personnel 
manual invalidates the discipline, the adjudicator held that the manual does not 
bind the employer in its relations with employees. The situation would perhaps 
have been different if there had been evidence of prejudice against the grievor: 
Lemire (Board files 166-2-6131 and 6132). 


1-12 InLeclerc (Board file 166-2-5397) an objection was raised by the grievor as 
to the admissibility in evidence of a previous letter of warning which formed part 
of his disciplinary record and of which he was informed. After reviewing the 
jurisprudence in both the public and private sectors the adjudicator held that if the 
contents of a document relating to a disciplinary measure were brought to the 
attention of the employee when the document was put into his file or within a 
reasonable period of time thereafter, the document could be presented as 
evidence. However, evidence could not be introduced concerning the circum- 
stances surrounding the imposition of a disciplinary sanction which had been the 
subject of a grievance but not referable to adjudication according to section 91, 
or had been the subject of a grievance already referred to adjudication. 
Furthermore, a presumption exists with respect to the merits of a disciplinary 
measure which forms part of the employee's record but is not contested by him. 


1-13. An article in a collective agreement which sets out limitations concerning 
evidence admissible in adjudication hearings and requirements with regard to the 
personal file of an employee was considered in several adjudication decisions 
during the fiscal period under review. The article provided that evidence shall be 
limited to the grounds stated in the discipline notice to the employee. Further, no 
report relating to the employee's conduct or performance may be used against 
him in the grievance procedure nor at adjudication unless such report is part of 
his personal file. Finally, no report shall constitute a part of the personal file unless 
a copy thereof is sent to the employee within ten days after the date of the 
employee’s alleged infraction, or of its coming to the attention of the employer. In 
Williams (Board file 166-2-5869) the grievor complained that the employer could 
not properly refer to the grievor’s “total employment record” nor to his 
“misconduct” in the discipline notice. It was also contended that the disciplinary 
notice was not admissible because it was not sent to the grievor within ten days of 
the alleged infraction. 


1-14 The adjudicator held that the grounds referred to in the discipline notice 
including the words “your total employment record” were admissible. It was 
noted that the “total employment record” of the grievor can only include such 
matters as are properly within his personal file and of which he has notice. While 
the word “misconduct” is a generic term and would not suffice as a specific 
ground for discipline to which a grievor could prepare a defence, it would not 
render a discipline notice a nullity unless the employer on request, refuses to 
disclose such grounds. As to the delay in the delivery of the disciplinary notice the 
adjudicator found that it is only after the completion of an investigation that an 
employer may reasonably conclude whether grounds exist for discipline. 
Therefore, the period during which the employee is entitled to receive a report 
pursuant to the above discussed article runs either from the date of the 
occurrence of the incident or from the date the employer was reasonably able to 
conclude that an infraction warranting discipline had occurred. Similar reasoning 
was applied in Ballam and Andstein (Board files 166-2-5303, 5304, 5312 and 
5313), Berry (Board file 166-2-5847) and Dufort (Board file 166-2-5161). 


I-15 The above discussed article was also considered in Barrette (Board file 


166-2-6402) where the grievor objected to the introduction of her personal file by 
the employer contending that it was not admissible as it was not mentioned in the 
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notice of discipline. The adjudicator reviewed the jurisprudence of the Board and 
found that opinions were divided on the issue. However, he ruled that the 
personal file was admissible basing his conclusion on the fact that the grievor 
would be aware of its contents. Moreover, he noted that an adjudicator could not 
make an adequate determination as to the severity of the disciplinary sanction 
without access to this information. 


1-16 An adjudicator refused to admit evidence of a conversation between the 
parties which occurred during preparation for an adjudication. He held that the 
discussion was related to the grievance procedure in that it was aimed at assisting 
the parties in preparing for the adjudication and was part of the ongoing effort of 
the parties to settle the matter prior to the hearing. The privilege that attaches to 
discussions taking place during the grievance procedure is not so narrow as to 
apply only to the discussions of the parties at the formal grievance stages. It 
applies to all discussions that can broadly be characterized as settlement 
oriented: McManus (Board files 166-2-8048 and 8078). 


I-17 In Leduc (Board file 166-2-5872) the grievor requested special leave for 
days of absence taken while caring for his children during the illness of his wife. At 
the hearing, counsel for the employer objected to the introduction of a medical 
certificate on the basis of the exclusionary rule concerning hearsay evidence. The 
adjudicator, noting the trend toward liberalizing the “procedural” rigorism that 
was formerly evident in the courts, admitted the certificate into evidence. 
However, because a medical certificate presented by someone other than its 
author does not afford evidentiary safeguards, its probative force is to be 
determined at the adjudicator’s discretion. 


1-18 The right of the employer to call the aggrieved employee as a witness was 
put into question in Lidbetter (Board file 166-2-6130). As this was not a criminal 
matter and as the employee was in attendance at the hearing, the adjudicator held 
there was no reason why he should not be called upon to testify. In fact, in such 
situations, the disadvantage is borne by counsel who calls the witness since the 
opportunity to cross-examine is lost. The choice rests with counsel and there is 
no legal basis for an adjudicator to intervene. 


I-19 Agrievor’s request, made two days subsequent to the close of his case, that 
it be re-opened for the purpose of pursuing the cross-examination of a witness 
previously called was denied in Charles (Board file 166-2-6434). The adjudicator 
reviewed the arbitration cases in the private sector which indicated that the re- 
opening of a case after the evidence and argument has been heard would be 
permitted only in unique and isolated circumstances. It was noted that there was 
no allegation that each party was not afforded a full opportunity to present its case 
at the time of the initial hearing. Furthermore, the adjudicator was reluctant, 
having regard to the very serious abuses to the process which might be 
engendered by acceding to counsel’s request, to re-open acase for purposes that 
with due diligence could have been satisfied at the initial hearing. 


I-20 In Deas (Board file 166-2-6925) counsel retained by the bargaining agent 
advised against the referral of agrievance and the grievor notified the Board that 
the grievance was to be withdrawn. Five months later the grievor requested the 
proceedings be re-opened alleging that he had not been properly advised by the 
bargaining agent of his rights under the Act. In rejecting the application the 
adjudicator stated that there might well be cause for inquiring into the settlement 
of a dispute in cases of mala fides involving allegations of fraud, duress and 
misrepresentation. No such allegation was made in this case and poor advice with 
respect to a grievor’s rights was not sufficient to justify the re-opening of the case. 
Moreover, the revival of the proceedings would be prejudicial to the operations of 
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the work place, unfair to the individual employee who replaced the grievor and 
undermine the potential for mutual resolution of disputes prior to the hearing ofa 
reference. 


DISCIPLINARY ACTION 


1-21 Criminal charges have been considered by adjudicators to warrant 
discipline when found to satisfy certain criteria derived from the private sector 
which serve to determine if the employer's reputation or activity has been affected 
or disrupted so as to render the offence work related. In Tuck (Board file 166-2- 
6071), the suspended Canadian Penitentiary Service employee pleaded guilty 
and received an absolute discharge from a charge of possession of a narcotic, 
which had occurred in a public place and in the company of an ex-convict. In 
allowing the grievance, the adjudicator found the offence not work related as it 
had not been established that the reputation of the employer had been affected or 
that the employee’s behaviour had affected the performance of his duties. The 
adjudicator pointed out that while as peace officers, penitentiary employees may 
be expected to adhere to a somewhat stricter rule of conduct while not at work, 
the view that the employee committed a serious act incompatible with his 
employment was not justified as the conduct expected of a penitentiary employee 
while not at work was not clearly communicated to the latter. 


1-22 In Dussault (Board file 166-2-6441), the employee had been discharged 
following a guilty verdict to a charge of possession of a narcotic. The Court 
granted an unconditional discharge. In allowing the grievance, the adjudicator 
adhered to the principle that for a discharge to be sustained on the basis of a 
justifiable reason arising Out of conduct away from the place of work, the 
employer must establish at least one of the following points, i.e., that the 
employee’s conduct has harmed the employer's reputation, renders the employee 
unable to perform his duties satisfactorily, leads to refusal, reluctance or inability 
by co-workers to work with the employee, is a breach of the Criminal Code serious 
enough to damage the general reputation of the employer and its employees or 
makes it difficult for the employer to carry out its function of efficiently managing 
its work and directing its working forces. While newspaper clippings had been 
produced, the adjudicator held that no evidence had been tendered to establish 
the possible impact of such publicity on the employer's reputation. In addition, 
there was evidence that colleagues of the employee would accept to continue 
working with him. In light of these factors, the link between the misconduct and 
the grievor’s work was found to be so minimal as to render discharge dispropor- 
tionate to the offence. 


I-23 Trafficking in narcotics with members of the employer's personnel 
complement was however found to warrant the extreme penalty of discharge 
regardless of whether the actual transaction had occurred on or off the 
employer’s premises. In Gendron (Board file 166-2-5877), the grievor was 
discharged for having sold “pot” to members of the Armed Forces while employed 
as Civilian personnel and while the adjudicator found that the question of “guilt” 
for the purposes of criminal law need not be established and remains outside the 
adjudicator’s jurisdiction, he concluded that this unlawful activity constitutes an 
offence punishable by the employer. The fact that delivery had been made at the 
employee’s residence was found to be of little importance as there was evidence 
that transactions had undoubtedly been discussed on the employer’s premises. 
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The adjudicator found such trafficking to be clearly detrimental to the employer's 
interests and considered that it clearly has an interest in suppressing such 
dealings when they occur on its premises and retains a legitimate interest in 
suppressing such trafficking occurring elsewhere when involving military per- 
sonnel. While recognizing that suspensions had been imposed for possession, 
the trafficking aspect constitutes a sufficiently distinguishing factor to warrant 
discharge. 


1-24 Participation in a scheme aimed at fraudulently obtaining payment for 
overtime not worked is a serious offence warranting a severe penalty as a 
deterrent although such dishonest conduct need not in every instance attract the 
extreme penalty of discharge. In Williams (Board files 166-2-5097 to 5100 and 
166-2-5105 and 5106), three employees had been discharged for having com- 
mitted such fraud on one occasion, an offence for which they were found guilty in 
criminal court. Recognizing that a single act of this nature does not necessarily 
warrant discharge, the adjudicator attempted to reconcile the principle of a cor- 
rective and rehabilitative discipline with the principle of non-interference in the 
employer's right to discipline except in extreme cases: a disciplinary penalty 
should be upheld unless its severity demonstrates that insufficient weight was 
given to an employee's potential for rehabilitation on the job. In dismissing the 
grievances of two employees, the adjudicator balanced factors suggesting 
potential for rehabilitation, such as motivation to redeem himself, isolated nature 
of wrongdoing and passive participation against two adverse factors, i.e., 
absence of early and unequivocal admission of guilt and expressions of contrition 
as well as premeditation. Long term suspension was substituted for discharge in 
one case because the employee admitted his guilt and expressed contrition at the 
first Opportunity. 


1-25 The imposition of an indefinite suspension pending the outcome of 
criminal proceedings has been one means used by the employer to protect itself in 
view of its vulnerability in the eyes of both government and the public if it retains in 
its function an employee facing serious criminal charges. Where the offences 
alleged are directly related to and arise out of the duties and responsibilities and 
the employer did not investigate, participate in an investigation or take part inthe 
laying of charges, such charges constitute prima facie evidence of misconduct 
warranting disciplinary action, the extent of which to be commensurate to the 
circumstances. In Griffiths (Board file 166-2-7949), the adjudicator recognized 
that the application of the presumption of innocence to the work place must be 
qualified so as not to allow the employer's enterprise to deteriorate pending the 
result of the criminal trial. However, the employer’s actions must be motivated 
solely by concerns for its enterprise and not the probable guilt of the accused. In 
dismissing the grievance, the adjudicator also recognized that the interests of the 
employee must be taken into account in the sense that the employer has the onus 
to consider transferring the employee to an interim position pending final 
disposition of the charges and to continue to do so should a first attempt prove 
unsuccessful. 


I-26 Acriminal conviction on charges of fraud related to an employee's duties is 
not necessarily by itself sufficient ground for discipline. Rather it is the acts or 
offences which led to the laying of charges which must be looked at as reason for 
disciplinary action. In Turgeon (Board file 166-2-6925), the employee was 
suspended indefinitely after being convicted on charges of fraud for offences 
which had originally brought about his discharge later reduced to a long term 
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suspension at adjudication. In granting the grievance, the adjudicator found that 
the employer, although alleging to have taken disciplinary action as a result of the 
criminal conviction, had really imposed a second punishment for the same 
offence. While recognizing that disciplinary and criminal proceedings are not 
related and therefore penalties are necessarily different although originating 
from the same facts, the adjudicator stated the criminal conviction or imprison- 
ment of an employee may constitute in itself sufficient reason for discipline only 
when they jeopardize the employer's property and security, or its public 
reputation, or the interest of the employees, or break the bond between the 
employer and the employee. A subsequent application by the employer to the 
Federal Court of Appeal to review and set aside the decision of the adjudicator 
was dismissed after year’s end. 


I-27 Offences related to one’s duties or particular knowledge resulting from 
one’s position have been considered reason for exemplary disciplinary action by 
the employer. In Charles (Board file 166-2-6434), the employee, a customs 
inspector, was discharged for violations of The Customs Act, namely the 
improper importation of various goods. In dismissing the grievance, the adjudica- 
tor stated that grounds invoked by the employer in support of discharge are not 
restricted to those invoked in support of an indefinite suspension when said 
Suspension is imposed pending completion of an investigation. Noting that where 
an employee is subject to investigation of misconduct involving an abuse or 
potential abuse of his position and where preliminary indications support a strong 
suspicion of misconduct rendering his continued employment intolerable, the 
employer is justified in acting immediately rather than risk continued wrong- 
doing. In upholding the discharge, the adjudicator considered the deterrent 
impact on other public servants in positions of trust. 


1-28 In McManus (Board file 166-2-8048), while in agreement with the principles 
set out in Charles (Supra), the adjudicator stated that recourse by the employer to 
indefinite suspension should be restricted to situations involving investigations 
or charges of criminal offences or situations where violations of a sufficiently 
serious nature that suspension would be the proper action pending the 
completion of a thorough investigation. In this particular case, the employee, an 
import specialist, had failed to declare the importation of certain goods at the first 
opportunity but had subsequently paid the duty thereon upon discovery of the 
fact. In substituting a long term suspension for the discharge, the adjudicator 
retained as mitigating circumstances the employee's considerable seniority, his 
age and unblemished past record, the small amount of customs duty involved 
and management's delay in proceeding against the employee. 


1-29 Breaches in security by penitentiary service employees have always been 
considered extremely serious as entailing risks to the safety of other personnel, 
inmates and the public at large. In Tousignant (Board file 166-2-6448), the 
employee was discharged for having slept on the job while on watchtower duty in 
a maximum security penitentiary and for various other concurrent offences such 
as leaving keys within easy access to inmates and firearms without supervision. In 
dismissing the grievance, the adjudicator did not give credence to mitigating 
explanations offered by the employee. Recognizing that in certain instances the 
offence of sleeping on the job would not warrant discharge, the adjudicator stated 
that the severity of the penalty must be assessed in light of potential conse- 
quences. The severity of the disciplinary penalty must therefore be commensura- 
te with the nature of the employee’s duties and the circumstances surrounding 
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the offences committed. As such, it was found that the employer is not 
unreasonable in requiring officers in maximum security penitentiaries to be 
scrupulous where security is concerned and to display a sense of responsibility 
and discipline that is exemplary. 


I-30 However, the ten day suspension of a correctional officer at a maximum 
security institution, imposed for having left an unlocked automobile idling at the 
entrance to the institution with a loaded firearm on the front seat, was reduced toa 
two day suspension. In reducing the penalty, the adjudicator noted that the 
employee had not been given an opportunity to explain his actions prior to 
discipline being meted out. Furthermore, the adjudicator retained as mitigating 
factors the fact that the employer had not been consistent in its disciplinary 
treatment of employees and the fact that it failed to attribute any significance to its 
own code of discipline. While recognizing that such a code of discipline is not 
analogous to a collective agreement or regulations of a statute in that it is not 
binding on the employer or employee, the adjudicator found nonetheless that it is 
not to be ignored by the employer: Robinson (Board file 166-2-6072). 


I-31 The maxim “obey now, grieve later’ characterizes the manner in which an 
employee must act when he feels he has grounds for a grievance. There are 
exceptions to the general rule, however, and one of these concerns danger to 
health or safety. In Brunet et a/. (Board files 166-2-6044 to 6051) employees who 
had been authorized to leave their work upon the recurrence of a malfunction in 
the office’s air conditioning system, refused to return to work when advised 
repairs had been made. The recurring problem had been going on for three years 
and the employees’ health, including their supervisor's, had been affected, thus 
prompting the latter to advise his employees that they would have to do some- 
thing drastic in order to bring about a solution to the problem. In granting the 
grievance, the adjudicator found that the work stoppage was precipitated by the 
inaction and indifference of the employer which left the employees blameless. 


I-32 In controlling employee attendance, the employer may require employees 
to submit medical certificates to support their claim for sick leave. However, a 
date set by the employer for submitting said certificates may not be reasonable 
where compliance is dependant not on the employee but on a third person, for 
example the doctor, over whom the employee has no control. In Schuberg (Board 
files 166-2-6475 and 6476), the grievor had been suspended for failure to provide 
medical certificates by a stipulated date. Said certificates had been withheld by 
the employee upon advice by his union representative in order not to prejudice 
the outcome of another grievance having to do with a requirement by the 
employer that this particular employee submit a certificate for each day of 
absence, contrary to other employees. In rescinding one suspension and 
reducing another, the Adjudicator found the grievor to have been ill and therefore 
not absent without authority. With regards to the union’s advice, the certificate 
was rightly required and should have been delivered as soon as obtained with a 
statement that such delivery was without prejudice to the assertion that the 
employer was not entitled to require such a certificate. An argument based on the 
ill advice of the union could only serve to mitigate the penalty. 


I-33. In cases where public servants are seeking elected office of the kind 
provided for in section 32 of the Public Service Employment Act, the requirement 
that leave be obtained for such purpose may not be considered as perfunctory 
and failure to abide by the decision of the Public Service Commission in such 
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matters does put the public servant’s employment in jeopardy. Because of the 
nature of his employment, a public servant must accept certain limitations in the 
exercise of his rights as a citizen that are otherwise more fully enjoyed by the 
populace at large. In Brewer (Board files 166-2-5354, 5355), the employee, a 
consummate individual and an impeccable employee, was discharged for 
knowingly and blatantly defying an Act of Parliament by seeking elected office 
where the Public Service Commission and his own department’s representatives 
had denied him leave for said purpose because his candidature would impair his 
usefulness to the Public Service in the position he occupied. The Adjudicator 
referred to principles established in the case of Lloyd (Board files 166-2-493 and 
509) as a viable and compelling precedent in determining the appropriateness of 
taking disciplinary action. However, recognizing the grievor’s own department’s 
inconsistent advice in a closely similar case, the Adjudicator was of the opinion 
that mitigation of the actual penalty to along term suspension was warranted. The 
attempt to convert the leave applied for into annual leave to circumvent the 
statutory provisions was seen by the Adjudicator as ineffectual as the responsibi- 
lity of a public servant as affirmed by his oath of office is no less obviated by the 
mere fact that the impugned activity he would seek to engage in would occur 
during his vacation leave or during the course of his routine work day. 


1-34 In Scott (Board file 166-2-6248), it was alleged that the disciplinary action 
taken against a civilian employee for being under the influence of an intoxicant to 
the extent of being unable to perform his duties was a nullity by reason of the lack 
of lawful authority vested in an officer of the armed forces to apply any 
disciplinary sanction against a civilian employee. In dismissing the grievance, the 
Adjudicator found that by virtue of section 3 and 4 of the National Defence Act, all 
affairs of the Department of National Defence, be they civilian or military, fall 
under or within the authority of the Minister whose powers are equally granted to 
his deputy by virtue of subsection 23(2) of the Interpretation Act. As the deputy 
head, pursuant to subsection 7(4) of the Financial Administration Act, could 
delegate those powers and functions he is authorized to perform by virtue of 
section 7 of said statute to those persons who fall under his jurisdiction, the 
adjudicator found the said military officer to have been properly empowered to 
take disciplinary action which was determined to have been warranted. 


I-35 Continual lateness is a form of misconduct that can justify discipline that 
may lead to dismissal if not corrected. However, tardiness and other forms of 
absences resulting from sickness do not usually justify discipline although 
unremitting sickness can bring about a termination of the employment relation- 
ship. In cases of extensive lateness linked to medical problems, there lies on the 
employee a heavy onus to demonstrate that the problems giving rise to the lates 
are of a medical nature and clearly beyond the control of the employee. To be 
reinstated, the employee must also establish with cogent medical evidence that 
the problem is now under control or that at the very least there exists a strong 
possibility of rehabilitation. In Chew (Board file 166-2-6693), the employee was 
discharged for failure to report an absence, unauthorized absence and his total 
employment record, qualified by the adjudicator as abysmal and revealing a 
general inability to be punctual and sustain regular employment. The evidence 
revealed that the employee had had for several years a problem both with 
gambling and drug abuse. In dismissing the grievance, the adjudicator stated that 
where medical problems relate to drug abuse or alcohol addiction, the employee 
must show clearly a willingness to participate in any available rehabilitation 


45 


program and a condition of reinstatement should be that the program be 
continued until it is no longer necessary. 


I-36 Innocent or involuntary absenteeism, however, may not bring about the 
same consequences. In Olivierri (Board file 166-2-7886), the employee failed to 
report for work for 125 days. All of the absences were covered by medical 
certificates. After an abortive attempt by the employer at releasing the employee 
for reasons of incapacity, the latter was pressured into resigning. The adjudicator 
found however that there lacked objective confirmation of the employee’s initial 
decision to resign. While considerable time passed prior to a grievance being 
filed, it was the adjudicator’s opinion that this was due to the inexcusable laxity of 
the bargaining agent in forwarding her interests while the employee herself did all 
she could. In reinstating the employee without loss of seniority or benefits, the 
adjudicator determined the surrounding circumstances to be indicative of the 
disciplinary nature of the employee’s intention in seeking termination, which it 
should be foreclosed from disguising under a label of release for incapacity. The 
employee’s absence was attributable to an innocent or involuntary cause which 
cannot be construed as just cause for discipline. In ordering reinstatement 
however, the adjudicator ordered that compensation for a five month period be 
withheld as the taxpayer should not be compelled to endure that portion of the 
delay directly attributable to the shortcomings of the bargaining agent. 


I-37 In Berry (Board file 166-2-5847) the employer relied on the conduct of the 
employee during an illegal strike to discharge him. However, in light of the 
protracted period of time used by the employer to advise the employee of its 
decision and the incompleteness of the reasons listed in support of the 
disciplinary action, the argument was made that the employer had failed to 
adhere to the terms of the collective agreement on the question of full disclosure 
of reasons for discipline within a specified period of time. On this issue, the 
adjudicator was of the view that the measurement of an appropriate time 
sequence for purposes of that particular clause must always be considered inthe 
context of prevailing circumstances, which entailed a major investigatory effort in 
this particular situation where there had occurred a nationwide illegal strike. 
The necessity to impose penalties in an even-handed manner based on the 
misconduct of each individual employee meant for the employer a monumental 
and time-consuming investigation which led the adjudicator to believe the 
employer had adhered to the terms of the clause. Although the evidence 
established some misconduct of a serious nature on the part of the grievor, it was 
substantially less than that relied upon by the employer to support discharge. 
While recognizing that the leadership role of the grievor in prolonging the strike 
had been established, the adjudicator reduced the penalty on the basis that 
contrary to the collective agreement, the employer had failed to mention such a 
leadership role in its disciplinary notice and was therefore precluded from relying 
on such a ground at the hearing. 


I-38 In Ballam and Andstein (Board files 166-2-5303 and 5304, 5312 and 5313), 
there arose the issue of specificity of the grounds for discipline in the disciplinary 
notice in light of the requirements of the same clause as in Berry (supra). In this 
instance, the employees had been discharged for their “conduct” during an illegal 
Strike and alleged that the word “conduct” in the disciplinary notice was 
insufficient to describe the grounds retained for discipline and would allow the 
employer to circumvent the requirement that evidence be limited to the grounds 
Stated in the disciplinary notice. In dismissing the grievance, the adjudicator 
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found that although the word “conduct” may not have complied with the 
requirements of the agreement, the grievors had not discharged the onus to 
request particulars of their misconduct for the purpose of preparing an answer to 
the allegations against them. As the employees had received a timely notice of 
forthcoming disciplinary action, there was no need for the actual disciplinary 
action to be taken within the time limit prescribed by the agreement. On the facts, 
the leadership role of the grievors in defying back-to-work legislation through 
harassment and intimidation of fellow employees with a view to preventing them 
from reaching their place of work, was established and in the absence of 
mitigating factors, was found to merit discharge. A subsequent application to the 
Federal Court of Appeal was dismissed after year’s end. 


INTERPRETATION AND APPLICATION OF AGREEMENTS 


1-39 In Pratt (Board file 166-2-5311) an employee, hired under a contract of 
apprenticeship for a term of four years, claimed entitlement to severance pay. The 
adjudicator found that the employee had been engaged for a specified period 
only. When that period ended he ceased to be an employee not by reason of lack 
of work or discontinuance of a function (requirements set out in the “lay-off” 
provision of the collective agreement) but because the contract of employmentas 
an apprentice had ended. He was, therefore, not “laid-off” as that term is defined 
in the collective agreement and not entitled to severance pay. 


1-40 The calculation of sick leave credits was considered in Rousseau and 
Vincent (Board files 166-2-4198 and 4199). The collective agreement provided 
that where an employee was absent for part of the day because of illness no sick 
leave would be deducted should the employee have been on duty six hours or 
more, one-half day sick leave would be deducted for more than two hours on duty 
but less than six and one day sick leave would be deducted for less than two hours 
on duty. During the term of the collective agreement the employer issued a 
directive indicating that a calculation of sick leave credits would be based on a 
480 minute work day. It was held that the collective agreement specified a 
particular method of calculating the time during which an employee was away on 
sick leave and the employer could not unilaterally decide to institute a system for 
deducting sick leave credits. 


I-41 The grievor was employed in a Quality of Working Life Group, a project 
aimed at the restructuring of the work environment so as to encourage some 
autonomy and participation by employees in management. The unit or “peer 
group” of which she was a member required its employees to report as soon as 
possible on the first day of an illness. The grievor did not so inform the group and 
as a result her application for uncertified sick leave with pay was denied. In 
determining the grievance the adjudicator noted the clause in the collective 
agreement which provided that “unless otherwise informed by the employer” a 
statement signed by the employee with regard to illness would suffice. There was 
no evidence that the grievor was “otherwise informed by the employer”. While the 
peer group could make recommendations it was expressly denied any authority 
as to the approval of sick leave and could not revise requirements. The grievor was 
found to be entitled to uncertified sick leave with pay: Brunet (Board file 166-2- 
6665). 
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1-42 In Lorrain (Board file 166-2-5842) the grievor sought one day of bereave- 
ment leave with pay as a result of the death of the husband of the sister of his wife. 
At issue was whether the term “brother-in-law” as utilized in the relevant article of 
the collective agreement included the husband of the sister of the grievor’'s wife. 
In order to ascertain its proper and normal meaning the adjudicator looked to the 
definitions of the term in various dictionaries. It was concluded, after considera- 
tion of the definitions and the purpose of bereavement leave, and having regard to 
the current usage of the term “brother-in-law” and its contemporary meaning, 
that the term be given a broad interpretation to include the husband of the sister of 
the grievor’s wife. 


I-43. The grievor requested and was granted 20 days leave with pay. It was only 
after the grievor had departed that the employer realized that the grievor was 
entitled to 17 days leave with pay. The employer then reduced his 20 day leave 
with pay to 17 days leave with pay and three days leave without pay. The 
adjudicator noted that there was nothing to suggest that the grievor’s application 
for leave was not made in the bona fide belief that he was entitled to 20 days of 
vacation leave. She held that to allow the employer to exercise its discretion to 
grant leave without pay under these circumstances would constitute an unrea- 
sonable exercise of its rights under the collective agreement. Moreover, the 
adjudicator would have found estoppel in that there was a clear representation 
of fact made by the employer to the grievor on which the grievor was meant to 
rely and did in fact rely to his detriment: Pearce (Board file 166-2-7016). 


1-44 A new and important approach to “snowstorm” cases was highlighted in 
Hunter (Board file 166-2-5387). While the adjudicator came to a conclusion 
similar to that in Colmer et al. and Hughes et al., (see Twelfth Annual Report, 
paragraph I-37) that employees who live beyond a reasonable distance from 
the workplace should not be denied special leave with pay solely on that basis, 
his reasoning was based on the law of causation. He referred to the “but for” 
test of causation, that is, “any event but for which the result would not have 
happened”, and determined that the employee's choice of residence is but one of 
the factors to be taken into consideration. On a consideration of those factors it 
could not be said that the circumstances which prevented the grievor from 
reporting for duty were directly attributable to her. The application for special 
leave was therefore allowed. 


1-45 The meaning of the term “present practice” was considered in the case of 
Knight (Board file 166-2-6732). The collective agreement provided that “the 
present practice will continue with respect to the determination of full-time 
employees who may be on vacation leave”. In 1975 two employees were allowed 
on vacation leave at once. This was increased to three by written agreement 
between the parties in 1976. However in 1979 the employer decided to decrease 
the number. A declaration was then sought from the Board that three employees 
be permitted to be on vacation at once. The adjudicator held that the term 
“present practice” refers to the practice at the time the collective agreement was 
signed in 1975. The words of the article did not relate to who would make the 
determination of the number but related more to the number. He further found 
that the agreement of 1976 was not one which could be the subject of a “local 
agreement” under the terms of the collective agreement and therefore not binding 
on the parties. The grievance was denied. 
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I-46 A collective agreement contained a provision that “Where operational 
requirements permit, the employer will provide operating employees with meal 
and relief breaks”. It was alleged that the employer was in violation of this article 
on various occasions in that the staff necessary to provide these breaks had not 
been assigned to duty by management. In his determination the adjudicator was 
cognizant of the stated purpose of the collective agreement and of the tasks and 
responsibilities of air traffic controllers, noting it to be an exacting type of work 
requiring meal and relief breaks for effective performance. He concluded that the 
words used in the article create an obligation on the employer to supply such staff 
as is necessary to permit operating employees to take meal and relief breaks of 
reasonable duration except when unusual operational conditions make the 
taking of such breaks impractical. However, the adjudicator would not make a 
declaration that was prospective in nature since the issue as to whether the 
operational requirements permit a break was a question of fact to be determined 
in each case: Lawes et al. (Board files 166-2-6437-6440, 6666, 6473, 6474, 7026- 
7029). 


I-47 The issue of disciplinary interviews was considered in Williams, Wiltshire 
and Beals (Board files 166-2-5097-5100 and 5105-5106) where the collective 
agreement provided that twenty-four hour advance notice be given to the 
employee of “any disciplinary interview or disciplinary counselling session” and 
the purpose thereof. Such notice was not given to the grievor. The adjudicator 
determined that the term “disciplinary interview” could not have been intended to 
apply only to an occasion on which a penalty is imposed. Rather it includes an 
occasion on which the affected employee has an opportunity to make his or her 
contribution to the disciplinary process, that is, to have a possible effect on the 
outcome. However, the failure to observe this mandatory provision did not render 
the disciplinary action null and void. The adjudicator found no requirement 
imposed by the collective agreement that a disciplinary interview precede the 
imposition of discipline nor was it a condition precedent thereto. He concluded 
that any factor which might invalidate the interview could not affect the validity of 
the eventual disciplinary penalty. In the alternative, the adjudicator found that by 
participating in the disciplinary interview the grievor had impliedly waived his 
right to insist on strict compliance with the article. 


I-48 In Atkinson et al. (Board files 166-2-5952-5970), as a result of the increase 
in use of the postal code, the employer reduced by 20 the positions in one section 
and thereby increased the frequency by which employees were required to work 
the less desirable afternoon and midnight shifts and significantly reduced the 
ability of employees to exchange shifts. The question raised by the parties was 
whether the consequences of the employer’s action constituted a “technological 
Change” as defined in the collective agreement and whether the grievors were 
adversely affected thereby. In his disposition of the issue the adjudicator 
concluded that the employer’s actions were causally and directly related to the 
introduction of mechanical sortation equipment. The delay in taking full advanta- 
ge of the equipment due to the public’s reluctance to utilize the postal code did 
not break this causal link. However, while the employer's actions constituted a 
technological change, adverse effect was not proven. The shift premium 
accorded to employees for working off-shifts was intended to compensate and 
reward them for anticipated adverse effects. To accede to the grievors’ request for 
monetary relief would amount to the pyramiding of benefits. 
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I-49 A grievor alleged that he had been denied the right to attend scientific 
conferences contrary to the provision in the collective agreement that “An 
employee will attend scientific conferences related to his field of specialization 
when it is deemed by management that such attendance will benefit the research 
programme”. While there was no doubt that these conferences would be of 
considerable practical merit to the advancement of the research programme, the 
employer determined that budgetary constraints were prohibitive. The adjudica- 
tor held that the article by its language was clearly intended to oblige the 
employer to grant permission to attend scientific conferences at its expense 
when such conferences relate to the applicant’s field of specialization and 
benefit the research programme. Financial considerations, having regard to the 
plain language of the collective agreement, were inconsistent with the obligations 
assumed by the employer and ought not to have been the reason for the rejection 
of the grievor’s application. The grievance was therefore allowed: Snowdon 
(Board file 166-2-6043). 


I-50 The concepts of overtime and travel time were considered in the case of 
Langis (Board file 166-2-6450). The collective agreement provided that if an 
employee was required to travel ona normal working day the employee should be 
paid at the applicable overtime rate for additional travel time in excess of seven 
and one half hours of work and/or travel. The maximum payment for such 
additional travel was not to exceed eight hours’ pay at the straight time rate. 
However, in the article dealing with overtime, it was provided that employees at 
the fifth and sixth level were not to be entitled to compensation for any overtime 
worked in any normal work week. The grievor, classified at the fifth level, was 
denied compensation for travel time on a normal working day. The adjudicator 
found that overtime as defined in the agreement implied the concept of work, that 
travel was not work and that travel time could not constitute overtime. The 
overtime provision was referred to in the article providing for compensation for 
travel time merely as a method of calculating compensation. The grievor was 
therefore entitled to travel time to be determined at the overtime rate. 


I-51 In Patenaude (supra) a letter of understanding appended to the collective 
agreement contained a provision that “the period of probation for air traffic 
controllers who must successfully complete classroom and/or on-the-job train- 
ing prior to their appointment to a position shall terminate on the date of check- 
out”. The employer, in its offer of employment to the grievor, imposed a 12 month 
probationary period for the administrative aspects of the position. The grievor 
accepted the offer but objected to the 12 month probationary period alleging that 
it violated the letter of understanding. It was held that the probationary period 
referred to in the letter was applicable to “air traffic controllers” and that this term 
included terminal shift supervisors. If the parties had intended the letter to cover 
only the “classroom and/or on-the-job training” aspect and not the administrative 
aspect or if they had intended to exclude shift supervisors from its application, 
then clear and unequivocal language could have been utilized. The adjudicator 
therefore concluded that the employer did not conform to the letter of under- 
standing and the grievance was allowed. 


REFERENCES UNDER SECTION 98 OF THE ACT 


I-52 Recognition of the rights of union officials to represent members of the 
bargaining unit was at issue in Canadian Union of Postal Workers and Treasury 
Board (Board file 169-2-280). Proceeding under section 98 of the Act, the union 
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complained that the employer had violated several articles in the collective 
agreement by refusing access to postal installations to the full-time president of 
the union local. The president had previously been discharged by the employer 
for conduct during an illegal strike, for an assault on a Supervisor and for his total 
employment record. The adjudicator, quoting extensively the decision of Cana- 
dian Union of Postal Workers and Treasury Board, Re: Tingley (see Eleventh 
Annual Report, paragraph I-45), found that the cumulative effect of the various 
provisions in the agreement supported the obligation on the employer to 
recognize the rights of full-time representatives of the union to carry out their 
duties in representing the members of the bargaining unit. He noted that it wasin 
the sole discretion of the union as to which representative it might authorize and 
that the employer had been informed of the president’s authorization. He further 
concluded that no restrictions on entry to postal facilities should apply to 
representatives of the union when accompanying an employee summoned for 
disciplinary reasons and ordered the employer to comply with the provisions 
of the collective agreement by allowing such entry. 


I-53 An article of the collective agreement provided a consultation procedure to 
be followed by the employer when planning to introduce changes in job 
classification. The bargaining agent alleged that the employer had, by inviting 
part-time postal clerks to train for “code-sweeper-sorter positions”, created a new 
position for which no job description had been prepared, without proper authority 
and in contravention of the collective agreement. Fourteen documents represent- 
ing each of the job descriptions of positions performed by postal clerks (PO-4) 
engaged in mail sortation were put in evidence. However, except for two of the 
documents, none disclosed whether the positions represented were intended to 
be occupied by regular full-time and/or regular part-time employees. The 
adjudicator held that it did not follow that just because eligibility to occupy a 
position was confined in two instances, by job description, to part-time em- 
ployees, the eligibility for all other positions was intended to be restricted to full- 
time employees. He found, in the absence of clear and substantial differences in 
positions, only one job description was necessary in the case of the postal clerk 
(PO-4) “coder-sweeper-sorter” and therefore, no breach of the collective agree- 
ment had occurred: Canadian Union of Postal Workers (Board file 166-2-288). 


I-54 In Public Service Alliance of Canada and Treasury Board (Board file 169-2- 
289) the deputy head or his authorized representative was named to the final level 
of the grievance procedure. The agreement further provided that “The Alliance 
shall have the right to consult with the employer with respect to a grievance at 
each level of the grievance procedure. Where consultation is with the deputy 
head, the deputy head shall render the decision”. The authorized representative 
of the deputy head at the final level was the assistant deputy minister. The issue 
raised by the bargaining agent was whether, given the language of the collective 
agreement, it had the right to meet personally with the assistant deputy minister at 
the final level of the grievance procedure or could the task of meeting with the 
grievor’s representatives be delegated to the employee relations division. The 
adjudicator ruled, given the language of the collective agreement and the notice 
of designation posted by the employer, that the bargaining agent had the right to 
meet personally with the assistant deputy minister to make representations at the 
final level of the grievance procedure. It was his opinion that pragmatic 
considerations, i.e., the Onerous responsibilities of the deputy head or his 
authorized representative, should not affect the Board’s interpretation of the 
relevant clauses. Moreover, “direct access” meant face-to-face communication 
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although there might exist special conditions where the telephone or other modes 
of communication would suffice. The maxim “delegatus non potest delegare’, 
was also considered and the adjudicator found no implied authority in the author- 


ized representative of the deputy head to sub-delegate that which had been 
delegated to him. 
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SOME SIGNIFICANT PRINCIPLES ESTABLISHED 
IN ARBITRAL AWARDS OF THE BOARD 


SUBJECT-MATTER OF ARBITRAL AWARD 


J-1. Matters with which an arbitral award may or may not deal are set out in 
section 70 of the Public Service Staff Relations Act. Section 70 reads as follows: 


70. (1) Subject to this section, an arbitral award may deal with rates of pay, hours of work, leave 
entitlements, standards of discipline and other terms and conditions of employment directly related 
thereto. 


(2) Subsection 56(2)' applies, mutatis mutandis, in relation to an arbitral award. 


(3) No arbitral award shall deal with the standards, procedures or processes governing the 
appointment, appraisal, promotion, demotion, transfer, lay-off or release of employees, or with any 
term or condition of employment of employees that was not a subject of negotiation between the 
parties during the period before arbitration was requested in respect thereof. 


(4) An arbitral award shall deal only with terms and conditions of employment of employees in the 
bargaining unit in respect of which the request for arbitration was made. 


J-2. In the following instances, where proposals were made by bargaining 
agents and objected to by the employer, the Board sustained the employer’s 
objection in law, and held that the Board did not have jurisdiction under the Act to 
deal with the proposal: 


—A proposal that a retroactive increase in pay should apply to a person who had 
ceased to be an employee during the retroactive period because of resignation, 
the expiration of a term of employment or retirement. Such persons would no 
longer be employees within the definition of employee in the collective agree- 
ment. The Board held that the proposal did not fall within its jurisdiction because 
of subsection 70(4) of the Act, and was therefore not arbitrable (National 
Research Council Award, Board file 185-9-193). 


—A proposal that, where the employer would not reclassify the incumbent of a 
certain position, it should be required to pay the particular person a specified 
salary. To establish the special rate of pay for the employee as proposed would 
have the effect of creating a new classification level for her duties and 
responsibilities. The Board lacked jurisdiction to deal with a question of 
Classification (Communications Security Establishment Department of National 
Defence Award, Board file 185-13-194). 


‘For the text of subsection 56(2) of the Act see footnote 1 to paragraph K-1 of this Report. 
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—A proposal relating to the duration of a collective agreement and the date on 
which it was to become effective. The Board held that it had no jurisdiction to deal 
with the effective date and duration of a collective agreement (Printing Opera- 
tions Award, Board file 185-2-212). 


—A proposal that there should be no employees l/aid off from the effective date of 
the collective agreement. The Board held that the subject matter of “lay-off” did 
not fall within the matters that the Board could deal with, as set out in subsection 
70(1), nor was it a matter directly related to any of them. Furthermore, the Board 
was of the view that it could not deal with lay-offs by reason of the provisions of 
subsection 56(2) of the Act, as an amendment to the Public Service Employment 
Act would be required to avoid conflict in authority between the provisions of that 
Act and the collective agreement (Economics, Sociology and Statistics Award, 
Board file 185-2-213). 


—A proposal that the employer should grant educational leave in accordance 
with the collective agreement to employees whose positions had previously been 
declared surplus, for the purpose of retraining them for other vacant positions. 
The Board found that it had no jurisdiction to deal with this matter because of the 
provisions of subsection 70(1), 70(2) and 70(3). The Board expressed its concern 
for the seriousness of the matter and its view that the parties should attempt to 
resolve it in a practical and humane manner (ibid). 


J-3. In an arbitral award during the year under review, the Board dealt witha 
proposal by the bargaining agent, to which no objection had been made, and 
ruled that the proposal should be included in the collective agreement. Sub- 
sequently the employer made an application to the Federal Court of Appeal under 
section 28 of the Federal Court Act to have the relevant portion of the arbitral 
award reviewed and set aside. The substance of the clause in question was as 
follows: 


—On failure of the employer to renew a specified period appointment because of 
lack of work or discontinuance of a function, the employee involved should be 
deemed to be /aid off within the meaning of the collective agreement for purposes 
of severance pay. The Court allowed the application and the clause was deleted 
from the arbitral award on the ground that the Board had no jurisdiction to deal 
with it. For a summary of the judgment of the Court, see paragraph L-3 of this 
Report (Purchasing and Supply Award, Board file 185-2-198). 


J-4. Inthe following instance, where a proposal was made by a bargaining agent 
and objected to by the employer, the Board ruled against the objection and 
accepted jurisdiction to deal with the matter: 


—A proposal that an article be deleted from the collective agreement, the said 
article providing for disciplinary action for participation in an illegal strike, 
including penalties up to and including discharge. The Board held that the 
proposal dealt with standards of discipline and was within the Board’s jurisdiction 
pursuant to subsection 70(1) of the Act (Economics, Sociology and Statistics 
Award, Board file 185-2-213). 
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GENERAL 


J-5. Where the employer did not introduce a proposal until some time after the 
request for arbitration was made, the bargaining agent submitted that the Board 
had no jurisdiction to deal with the proposal because it “was not a subject of 
negotiation between the parties during the period before arbitration was 
requested”. The Board agreed that subsection 70(3) prohibited it from dealing 
with the proposal (Mathematics Award, Board file 185-2-211). 


J-6. In a dispute between the employer and the bargaining agent as to the 
proposed duration of an arbitral award, the Board had to consider the scope of its 
discretion under section 73 of the Act, which reads: 


73. (1) The Board shall, in respect of every arbitral award, determine and specify therein the term 
for which the arbitral award is to be operative and, in making its determination, it shall take into 
account, 


(a) where acollective agreement applicable to the bargaining unit is in effect or has been entered 
into but is not yet in effect, the term of that collective agreement; and 


(b) where no collective agreement applying to the bargaining unit has been entered into, 
(i) the term of any previous collective agreement that applied to the bargaining unit, or 
(ii) the term of any other collective agreement that to the Board appears relevant. 


(2) Subject to subsection 26(6), no arbitral award, in the absence of the application thereto of any 
criterion referred to in paragraph (1)(a) or (b), shall be for a term of less than one year or more than 
two years from the day on and from which it becomes binding on the parties. 


In support of its argument for a shorter term, the bargaining agent pointed to the 
fact that a change in status had been approved for the employing agency that 
would result in its becoming a separate employer. The bargaining agent 
submitted that the Board should set a term which would end shortly after the date 
on which the change was expected to take effect. The employer pointed to terms 
of previous collective agreements to support its argument for alonger term. There 
was clear and uncontradicted evidence that the term of previous collective 
agreements applying to the bargaining unit was for two or more years, with one 
exception. The Board was of the view that, in complying with the provisions of 
subparagraph 73(1)(b)(ii), the collective agreements it should deem to be most 
relevant were those in the same occupational category, but that it might look at 
any other collective agreement where evidence was presented that the duration of 
such other agreement was relevant by reason of similar circumstances. The 
Board determined that, while the factors raised by the bargaining agent might 
well be relevant from a common sense point of view, the language of paragraph 
73(1)(b) restricted the discretion of the Board. Parliament could have included 
words in the paragraph similar to those in paragraph 68(e) of the Act, namely, that 
“the Board shall consider .. . any other factor that to it appears to be relevant to 
the matter in dispute”. In the absence of such or similar words, the Board may not 
consider any factors other than those specifically mentioned in the statute. The 
words used in paragraph 73(1)(b) did not permit the Board to take into account 
the factors presented by the bargaining agent as relevant to deciding the duration 
of the award (Correctional Award, Board file 185-2-216). 
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SOME SIGNIFICANT PRINCIPLES 
ESTABLISHED IN TERMS OF REFERENCE 
TO CONCILIATION BOARDS 


GENERAL 


K-1 The authority of the Chairman of the Public Service Staff Relations Board in 
relation to the provision of terms of reference for conciliation boards has been 
described in previous annual reports. Briefly, section 83 of the Public Service 
Staff Relations Act provides that, upon the establishment of a conciliation board, 
the Chairman of the Public Service Staff Relations Board shall deliver to the 
conciliation board a statement setting forth the matters on which the board shall 
report its findings and recommendations to the Chairman. Section 86 of the Act 
imposes limitations on the matters on which a conciliation board is entitled to 
make recommendations. Subsection 86(2) provides that subsection 56(2)! 
applies in relation to a recommendation in a report of a conciliation board. 
Subsection 86(3) provides that no report of a conciliation board shall contain any 
recommendation concerning the standards, procedures or processes governing 
the appointment, appraisal, promotion, demotion, transfer, lay-off or release of 
employees. In preparing the terms of reference of a conciliation board, where 
there is objection by one or other of the parties to certain matters being referred, 
the Chairman determines whether an item is referable under the Act.2 In the year 
under review a bargaining agent challenged in the Federal Court the authority of 
the Chairman to decline to refer certain matters to a conciliation board. In a 
judgment dated February 29, 1980,3 Mr. Justice Dubé of the Trial Division upheld 
the practice followed by the Chairman, stating that he possessed a degree of 
discretionary power to amend the statement of matters referred by the parties by 
deleting those which in his opinion were contrary to the provisions of the Act. An 
appeal from this judgment to the Court of Appeal was pending at year’s end. 


1Subsection 56(2) reads as follows: 

(2) Nocollective agreement shall provide, directly or indirectly, for the alteration or elimination of 
any existing term or condition of employment or the establishment of any new term or condition of 
employment 

(a) the alteration or elimination of which or the establishment of which, as the case may be, would 
require or have the effect of requiring the enactment or amendment of any legislation by 
Parliament, except for the purpose of appropriating moneys required for its implementation, or 
(b) that has been or may be, as the case may be, established pursuant to any Act specified in 


Schedule III. 
(Schedule Ill refers to the Government Employees Compensation Act, the Government Vessels 


Discipline Act, the Public Service Employment Act, the Public Service Superannuation Act.) 
2See Fourth Annual Report, paragraph 94 and footnote 3. 
3Canadian Union of Postal Workers v. J. H. Brown et al., Court No: T-2233-78 (unreported). 
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ISSUES WITHIN THE SCOPE OF BARGAINING 


K-2 The following proposals made by the bargaining agent and objected to by 
the employer were held to be within the scope of bargaining provisions of the Act: 


—A proposal that, where the work records of the employees (interpreters) were 
computed in work units, the duration of which was specified and which were 
defined to include specific duties, ten work units worked in five consecutive days 
should represent a normal work week, and that a period of at least twelve hours 
must elapse between the end of one day's assignments and the beginning of the 
next day’s assignments. The proposal dealt with hours of work and not with 
assignment of duties, as was submitted by counsel for the employer, and was 
therefore referable to a conciliation board (Translation Group Terms of Refer- 
ence, Conciliation Board file 190-2-85). 


—Proposals that a pay supplement, arrived at by computing a percentage of an 
employee's pay in certain classifications, be added to the employee's salary if he 
worked in specified circumstances or in specified locations. The payment of a pay 
supplement to employees in special circumstances in such a way that classifica- 
tion is not affected does not interfere with the employer's rights under section 7. 
The proposal was referred to the conciliation board (ibid). 


—A proposal that an employee classified at a certain level who translates without 
being revised by a competent reviser should receive, for all work done in this 
manner, a pay supplement consisting of an amount equal to the increase to which 
he would have been entitled if he had been promoted to the next higher level. The 
language of the proposal could be interpreted as being tantamount to achange in 
classification, especially in cases where the work described was being done ona 
consistent basis. The proposal was referred to the conciliation board subject to 
the proviso that the offending words “...consisting of an amount equal to the 
increase to which he would have been entitled if he had been promoted to 
the... [higher] level” be deleted, so that a form of pay supplement might be 
considered which would not infringe on the classification authority of the 
employer (ibid). 


—A proposal that would require all employees to maintain status of membership 
in good standing. Subparagraph 8(2)(c)(ii) provides that no person shall seek by 
intimidation, by threat of dismissal or by any other kind of threat, or by the 
imposition of a pecuniary or any other penalty or by any other means to compel an 
employee to continue to be a member of an employee organization “except as 
otherwise provided in a collective agreement”, thus making it clear that main- 
tenance of membership is a matter that falls within the scope of bargaining under 
the Act (Canadian Union of Postal Workers Terms of Reference, Conciliation 
Board file 190-2-86). 


—A proposal that no disciplinary action might be imposed on an employee 
without just, reasonable and sufficient cause, and without prior written notice 
containing information as to the reasons for the action, all relevant actions 
allegedly committed by the employee, including the date, time and place and the 
name of any person involved either as a victim, witness or otherwise. The proposal 
was set out at first in a form that suggested that the Union wished the right to refer 
to adjudication all disciplinary matters. Such a proposal would require an 
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amendment to paragraph 91(1)(b) and would thus infringe on subsection 56(2) 
of the Act. Counsel for the bargaining agent explained that the Union wished to 
have a clause in the collective agreement relating to standards of discipline, 
similar to a proposal made during the previous round of bargaining. In view of this 
explanation, a proposal relating to disciplinary standards along the lines of the 
earlier proposal mentioned was referred to the conciliation board (ibid). 


—A proposal that the employer be required to fillknown upcoming vacancies one 
month in advance of the vacancy occurring. \t was explained that the “vacancies” 
referred to were not positions under the Public Service Commission but were 
vacancies occurring on shifts. The proposal was referred to the conciliation board 
on the understanding that the reference therein to “vacancies” did not relate to or 
deal with the filling of positions which would interfere with the authority of the 
Public Service Commission or infringe on the authority of the employer preserved 
by section 7 of the Act to assign duties to positions or contravene any of the 
provisions of subsections 56(2) or 86(3) (ibid). 


ISSUES NOT WITHIN THE SCOPE OF BARGAINING 


K-3 The following proposals made by the bargaining agent and objected to by 
the employer were held not to be within the scope of bargaining provisions of the 
Act: 


—A proposal that, if a policy were instituted to provide part-time employees an 
opportunity to be reclassified into full-time positions by seniority on a voluntary 
basis, the mechanism should ensure that no part-time employee would lose his 
job through the implementation of this policy. The proposal related to lay-off and 
thus might infringe on the authority of the Public Service Commission under 
section 29 of the Public Service Employment Act. It would thus run counter to 
subsection 56(2). In any case, including such a requirement in a report of a 
conciliation board would be contrary to the provisions of subsection 86(3) of the 
Act (Canadian Union of Postal Workers Terms of Reference, Conciliation Board 
file 190-2-86). 


—A proposal that would require all employees to join the union. The proposal 
contravened the prohibition contained in paragraph 8(2)(c) of the Act, which 
provides inter alia that no person shall seek by intimidation or by threat or by any 
other means to compel an employee to become a member of an employee 
organization. If there were an obligation on him to join the Union, an employee 
would be faced with the prospect of immediate dismissal upon being hired if he 
did not join the Union. This would contravene paragraph 56(2)(a) (of the Act, as 
the requirement would necessitate an amendment to paragraph 8(2)(c),) and also 
section 6 of the Act. Moreover, it would run counter to subsection 86(3) of the Act. 
Further, this requirement would at least indirectly interfere with the authority of 
the Public Service Commission to make appointments under section 8 of the 
Public Service Employment Act (ibid). 


—A proposal that the Union should have the right to go to adjudication on any 
dispute with the employer with respect to an interpretation of the collective 
agreement. The wording of the proposal appeared to indicate that the bargaining 
agent was seeking the right to present grievances and refer them to adjudication 
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under circumstances not covered by the Act. Sections 90 to 99 of the Act establish 
the handling of grievances and adjudications in the Public Service. The proposal 
would entail amendments to one or more sections, which would contravene 
paragraph 56(2)(a) of the Act. The proposal as worded was not referred to the 
conciliation board. It was added that this finding should not be interpreted as 
ruling out the possibility of a mechanism being formulated by the parties, to 
expedite the resolution of disagreements between them and to reduce the 
number of individual grievances, that would not offend the above cited sections of 
the Act (ibid). 


—A proposal that there should be the right to refer to an adjudicator the case of 
any employee released while on probation, for incapacity, abandonment of 
position, compulsory retirement, incompetence or any other form of release. The 
proposal as worded would require an amendment to section 91 of the Act, which 
sets out the circumstances in which an adjudicator can become involved, and 
hence would violate paragraph 56(2)(a). Further, the subject matter of the 
proposal falls under the authority of the Public Service Commission by virtue of 
the Public Service Employment Act. Accordingly, the proposal was not referred to 
the conciliation board (ibid). 


CERTAIN ISSUES REFERRED TO CONCILIATION 
BOARDS SUBJECT TO CAVEATS 


K-4 Under subsection 84(1) of the Public Service Staff Relations Act, the 
primary responsibility of a conciliation board is to endeavour to bring about 
agreement between the parties in relation to the matters set forth in the statement 
of the terms of reference. In a number of previous cases, it has been concluded 
that the conciliation board ought not to be barred in its endeavours from 
discussing with the parties any issue that may enable the members of the board to 
attempt to work out an accommodation between them. With respect to matters 
that are not referable to a conciliation board but which are of serious concern to 
the parties, the practice has frequently been followed of referring such matters to 
the conciliation board so that it would have the opportunity of discussing the 
issue with the parties. The reasoning behind the practice is that, should the 
conciliation board be unsuccessful in assisting the parties in reaching an 
agreement, the discussion will at least provide the parties with a better 
understanding of each other’s position on the issue. Where such a matter is 
referred, it is referred subject to a caveat or caution to the effect that should the 
conciliation board make any recommendation thereon it must be so worded as to 
make it clear that the recommendation is not intended to be included in a 
collective agreement, or perhaps, that no recommendation should be included in 
the report. 


K-5 The matter of technological change, which has many aspects that are not 
referable to a conciliation board, is one that has been of great concern to 
employees and bargaining agents over the past few years. Proposals for articles 
relating to technological change have been referred to conciliation boards over 
several years, Subject to a caveat such as described in the preceding paragraph, 
and on the understanding that the conciliation board would devote some time to 
seeking a formula, apart from the terms of the collective agreement, that would 
meet the needs of the parties. During the year under review proposals that pro- 


60 


vided, among other things, that the employer should guarantee continuous em- 
ployment to all employees covered by the agreement until the signing of the next 
agreement, were referred to a conciliation board subject to the said caveat. In 
both cases, these proposals, in terms of reference with respect to disputes 
between the employer and the letter carriers and the employer and the inside 
postal workers, were related to articles dealing with technological change. The 
Chairman distinguished them from a similar proposal made by the inside postal 
workers during the previous round of negotiations. That proposal was a provision 
of general application, not tied in to technological change, and was not referred to 
the conciliation board‘ since it would infringe on the provisions of the Public 
Service Employment Act relating to lay-off and transfers, and would contravene 
paragraph 56(2)(b) and subsection 86(3) of the Act. (Letter Carriers Terms of 
Reference, Conciliation Board file 190-2-87 and Canadian Union of Postal 
Workers Terms of Reference, Conciliation Board file 190-2-86.) 


K-6 Ithas also been established in previous cases that a conciliation board may 
make recommendations concerning matters which fall within section 7 of the Act, 
provided that the recommendations do not touch matters specified in subsec- 
tions 56(2) and 86(3), and that they are so worded as to make it abundantly clear 
that they do not call for the inclusion in the collective agreement itself of anything 
relating to residual matters under section 7.5 


K-7 The following proposals were referable to a conciliation board, although 
they could not be included in a collective agreement: 


—A proposal that an interpreter should not receive assignments of any nature 
whatsoever on Saturdays, Sundays or holidays for more than three consecutive 
weeks. Assignment of duties is a management prerogative reserved to the 
employer by section 7 of the Act, and assignment of duties on weekends is part of 
this right. The proposal was referred to the conciliation board subject to the 
caveat described in paragraph K-6 (Translation Group Terms of Reference, 
Conciliation Board file 190-2-85). 


—A proposal that the employer be required to maintain on day shift in each office 
a minimum of fifty per cent of all full-time positions in the bargaining unit. The 
proposal was referred to the conciliation board subject to the caveat described in 
paragraph K-6 (Canadian Union of Postal Workers Terms of Reference, Concilia- 
tion Board file 190-2-86). 


—A proposal that the employer guarantee that no class or job description be 
established, amended or abolished unless previously agreed to with the Union. 
An explanation was given that the reference to “class” meant “class” as defined in 
the collective agreement, that is, to mean “job title’. The proposal was referred 
subject to the caveat described in paragraph K-6 (ibid). 


—A proposal that there be included in the collective agreement a mechanism to 
end the abuse of part-time employees by providing part-time employees an 
Opportunity to be reclassified into full-time positions by seniority on a voluntary 


‘See Eleventh Annual Report, paragraph K-5 at page 93. 
°For a fuller explanation, see Fourth Annual Report, paragraph 101. 
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basis. The proposal would infringe on the authority reserved to the employer by 
section 7 of the Act to determine the organization of the Public Service and to 
assign duties to and classify positions therein. Since it did not run contrary to 
subsections 56(2) or 86(3), it was referred to the conciliation board subject to the 
caveat concerning section 7 described in paragraph K-6 (ibid). 
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COURT DECISIONS OF INTEREST! 


L-1. A grievance was referred to adjudication by a group of employees who 
were employed as chemists and performed their duties in the province of Quebec. 
They had paid the fees they were charged by their professional corporation and 
had claimed reimbursement of these fees from the employer. The request was 
based on a clause of the applicable collective agreement which provided that the 
employer should reimburse an employee for his payment of membership or 
registration fees to an organization or governing body when the payment of such 
fees was a requirement for the continuation of the performance of the duties of his 
position. The employer refused the claim on the ground that membership in their 
provincial professional corporation was not a requirement for the performance of 
their duties. The adjudicator allowed the claim? and the employer made an 
application to the Federal Court of Appeal under section 28 of the Federal Court 
Act to have his decision reviewed and set aside. The parties agreed that (1) the 
respondents performed work in Quebec which, under Quebec legislation, was 
reserved for members of the said professional corporation; (2) that this profes- 
sional corporation maintained that, in view of the nature of their functions, the 
respondents had to be members of the corporation; and (3) the moneys which the 
respondents claimed in reimbursement represented “membership fees” which 
they were required to pay in order to be members of that professional body. The 
Court held that the payment of the membership fees for which the respondents 
were Claiming reimbursement was not “a requirement” for the performance of 
their duties. The respondents were employees of the federal government, 
appointed to their positions in accordance with federal statutes to perform duties 
within federal jurisdiction. They could have performed the duties without being 
members of the Quebec corporation, because the statutes adopted by a 
provincial legislature cannot limit the power enjoyed by the federal government to 
choose whomever it will to perform the administrative functions falling within its 
jurisdiction. If provincial statutes were applied to federal employees in this 
respect it would amount to saying that each of the ten provinces could establish 
as it saw fit the standards of competence that the federal government should meet 
in hiring its personnel. The decision was set aside and the case referred back to 
the adjudicator (The Queen v. M. Lefebvre et al., Court No. A-52-79, unreported). 


‘During the year under review, 17 decisions of the Board were the subject of hearings in the Federal 
Court. Of these, 14 were applications to the Federal Court of Appeal under section 28 of the Federal 
Court Act to have the Board's decision reviewed and set aside. Ten applications were dismissed and four 
were allowed; three of those allowed were referred back to the Board. In most of the cases where the 
application was dismissed, the Court gave no reasons. Therefore, these decisions of the Court are not 
discussed in this section of the Report. 

One of the 17 cases involved an appeal from a judgment of the Trial Division granting a writ of 
prohibition, and this was upheld by the Federal Court of Appeal. The remaining two cases were applica- 
tions to the Trial Division for writs of prohibition, one of which was allowed and one denied. 

°M. Lefebvre Case, Board file 166-2-5022, January 16, 1979. 
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L-2. An application was made to the Federal Court of Appeal under section 28 of 
the Federal Court Act to set aside a decision of the Board on two complaints filed 
under section 20 of the Act. The complainants alleged that the respondents failed 
to observe prohibitions in paragraphs 8(2)(a) and (b) and subparagraph 
8(2)(c)(ii) of the Act. More specifically, the complainants alleged that the 
respondents discriminated against them, imposed and proposed the imposition 
of conditions on appointment which would restrain them from exercising the right 
to grieve conferred on them by section 90 of the Act and, lastly, sought by 
intimidation and other kinds of threats to compel them to refrain from exercising 
the right in question. The complainants had entered a competition for vacancies 
as shift Supervisors, and subsequently each was offered such a position. It was 
stipulated that the appointments would be subject to a 12 month probationary 
period. The complainants accepted the positions but questioned the length of the 
probationary period, as they believed that a shorter period of probation was 
provided for inaletter of understanding between the employer and the bargaining 
agent for their bargaining unit. One of them filed a grievance with respect to the 
matter.4 The employer suspended the staffing action and the appointments were 
not processed. The Board dismissed the complaints, stating, inter alia, that no 
valid employment contract had been concluded because there had not been an 
unconditional acceptance. The Court held that the complainants, by accepting 
the employer’s offer subject to their right to submit a grievance regarding the 
length of the probationary period, had accepted the offer outright. The Board’s 
contrary view was an error that invalidated its decision, which accordingly was 
quashed. The case was referred back to the Board to be decided on the basis that, 
in law, the complainants must be regarded as having accepted outright the offers 
of employment that were made to them (Jean-Luc Patenaude and Michel Letellier 
de St-Just v. J. A. Leduc and Claude Desnoyers and Public Service Staff Relations 
Board and Attorney General of Canada, [1980] 1 F.C. 622).5 


L-3. The employer applied to the Federal Court of Appeal under section 28 of 
the Federal Court Act to review and set aside a provision of an arbitral award of the 
Board®. The portion of the award that was attacked provided that, on failure of the 
employer to renew a specified period appointment because of lack of work or 
discontinuance of a function, the employee involved, if he had completed more 
than one year of continuous employment, should be deemed to be laid off within 
the meaning of the collective agreement for purposes of severance pay. The 
Court held that the Board did not have jurisdiction to make the award. Mr. Justice 
Heald stated that the only portion of subsection 70(1) that could clothe the Board 
with jurisdiction was that dealing with rates of pay. The disputed clause in the 
arbitral award did not deal with rates of pay but with compensation or indemnity 
to acertain class of employees whose appointments have not been renewed. The 
reference to weekly pay was simply a method of calculation of the compensation 
to be paid. An arbitral award could deal with increases or decreases in pay, or 
questions of call-back, overtime, shift premiums, etc., but not a question such as 
the one in the instant case where the issue to be resolved involved the 
circumstances under which “severance pay” is payable. Mr. Justice Ryan pointed 
out that the Act limits the scope of arbitration to matters that may be included in 
an arbitral award, which might mean that a matter that would be appropriate to 


sJean Luc Patenaude et al. v. J. A. Leduc et al., Board files 161-2-181 and 182, May 9, 1979. 

‘For comments on the adjudicator’s decision see paragraphs I-10 and I-51 of this Report. 

‘The parties in this case reached a settlement, and the complaints were subsequently withdrawn. 
SPurchasing and Supply Award, Board file 185-2-198. 
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collective bargaining would not be subject to arbitration. This would suggest a 
broad reading of subsection 70(1), but even so, he did not find it possible to 
interpret the words “rates of pay” in subsection 70(1) as being wide enough to 
embrace compensation for failure to re-appoint to a position for a fixed term. The 
application was allowed and the clause referred to was deleted from the arbitral 
award (The Queen v. The Public Service Alliance of Canada, Court No. A-362-79, 
unreported). 


L-4. An employee had been employed by the employer for a period of over six 
years continuously by way of aseries of appointments for specified periods. At 
the end of her last period of employment, her appointment was not renewed 
because of a reduction in the man-years allotted to her work-place. She was 
informed that she was not eligible for severance pay under the provisions of the 
applicable collective agreement, since she was not a “lay-off”, the term of her 
employment simply having come to an end. She filed a grievance and sub- 
sequently referred it to adjudication. The adjudicator found’ that the grievor’s 
employment was in fact terminated by reason of lack of work or discontinuance of 
a function, which made it impossible to renew her appointment. He concluded 
that there had been a “lay-off” in the true and generally accepted sense of that 
term. The employer made an application to the Federal Court of Appeal under 
section 28 of the Federal Court Act to have the adjudicator’s decision reviewed 
and set aside. The Court affirmed a previous decision in which it had stated that an 
employee hired for a specific term is not laid off when the term expires, since the 
termination of his appointment at that time is not due to lack of work but to the 
terms of the contract under which the employee was hired. The Court held 
therefore that the aggrieved employee had acquired no rights to lay-off benefits 
under the provisions of the collective agreement (Her Majesty the Queen v. 
Marion Zinck, Court No. A-384-79, unreported). 


L-5. Two persons, who had been employed for two years under a verbal 
contract of employment, concluded with a separate employer a new contract in 
writing for a specified period. Shortly before the expiry date they were warned 
that their contracts would not be renewed when they expired. They submitted 
grievances which were denied by the adjudicator8 on the ground that the 
employees had been hired for a specific term and that their employment ceased 
on the expiry of the term. An application under section 28 of the Federal Court Act 
to review and Set aside this decision of the Board was dismissed by the Federal 
Court of Appeal. The argument of counsel for the employees that the two 
contracts were void because they were concluded by the employer and the 
employees, without the participation of the union certified to represent em- 
ployees in the bargaining unit to which the employees belonged, was rejected by 
the Court. The exclusive right enjoyed by a certified union under the Act is to 
negotiate and conclude a collective agreement. Here, the parties to the contracts 
did not usurp this right of the certified union, since they neither nego- 
tiated nor concluded a collective agreement. What they did was to terminate 
individual contracts of employment for unspecified terms and replace them with 
new contracts of employment for specified terms. The only obligation imposed on 
them by the Act regarding the conclusion of the contracts was that the latter 
should not contain working conditions different from those contained in the 
collective agreement then in effect. The collective agreement stipulated nothing 


‘Zinck case, Board file 166-2-3697, May 24, 1979. 
8Catherine Le Borgne et al., Board files 166-8-3456, 3457, 3509, June 9, 1979. 
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with respect to the length of the contracts of employment, and it applied to 
employees hired for a fixed term as well as to those hired for an indefinite term (Le 
Borgne et al. v. National Film Board et al., [1980] 1 F.C. 96). 


L-6. The employer had sought a writ of prohibition in the Trial Division of the 
Federal Court enjoining an adjudicator and the Board from considering the merits 
of a grievance referred to adjudication by an aggrieved employee, on the ground 
that they lacked jurisdiction. The action for prohibition was allowed.? The trial 
judge held that the provision of paragraph 91(1)(b) of the Act was specific, 
complete in itself and applicable to all employees whether or not they were 
covered by acollective agreement, and it was the only provision applicable when 
the grievance concerned disciplinary action. The aggrieved employee appealed 
to the Federal Court of Appeal. The appellant submitted that his grievance could 
be referred to adjudication because it related to the application of aprovision ofa 
collective agreement. The relevant article of the agreement, entitled “Burden of 
Proof’, provided that in cases of discharge or discipline it was for the employer to 
prove that it took action for good cause, and that proof should be limited to the 
grounds set forth in the notice of discharge or discipline given to the employee. 
The Court stated that a grievance relates to the application of a provision of a 
collective agreement when it contends that the employer did not apply such a 
provision, or applied it incorrectly. This article only prescribed the rules of 
evidence applicable in the adjudication of grievances, and was not subject to 
being applied or infringed by the employer. It assumed that the employer had a 
duty to treat his employees fairly, but it did not create such a duty. The Court 
dismissed the appeal for these reasons, and specifically refrained from making 
any ruling on the grounds given by the trial judge in support of his decision (Jean- 
Paul Baril v. Attorney General of Canada and Pierre André Lachapelle and the 
Public Service Staff Relations Board, [1980] 1 F.C. 55). 


L-7. Acivilian employee of the Department of National Defence was involved in 
a motor vehicle accident while operating a motor vehicle owned by Her Majesty. 
After an investigation pursuant to procedure set out ina National Defence Claims 
Order, made under the Financial Administration Act, the employee’s conduct was 
found to be negligent. A demand was made of the employee for reimbursement of 
part of the cost of repairs to the vehicle, and when he refused to make voluntary 
restitution, the Deputy Attorney General, pursuant to subsection 95(1) of the 
Financial Administration Act, determined that he was indebted to Her Majesty 
within the meaning of the said section, and the Treasury Board directed that the 
debt due to the Crown be set off against his salary. The employee grieved and 
referred the grievance to adjudication on the ground that it related to discipline. 
When, after a preliminary hearing, the adjudicator determined! that she had 
jurisdiction under paragraph 91(1)(b), the employer made an application to the 
Trial Division of the Federal Court for a writ of prohibition to prohibit the 
adjudicator from proceeding. The Court pointed out that the grievor’s right to 
adjudication depended on the phrase “disciplinary action resulting in... a finan- 
cial penalty”, in paragraph 91(1)(b). The words “financial penalty” in their 
ordinary meaning relate to financial loss due to punitive action, such as a fine, as 
compared to an attempt by the employer to recoup moneys he has lost owing to 
the employee's negligence. The act of the Crown in seeking to recover from the 


38Attorney General of Canada v. Pierre André Lachapelle and Public Service Staff Relations Board and 
Jean-Paul Baril, [1979] 1 F.C. 377. See Twelfth Annual Report, paragraph L-16. 


'0Paul Andrews Case, Board file 166-2-6040, August 20, 1979. 
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servant compensation for damages caused by his negligence cannot be said to be 
the imposition of a penalty against him nor can it be said to be disciplinary. The 
steps taken in this case to collect the reimbursement were necessitated by statute 
and the order made thereunder, and were directed only to recovery of what was 
justly owing by the grievor. The Court found that the only reasonable conclusion 
that could be drawn by the adjudicator was that there was no element of 
disciplinary action in the proceedings taken by the Crown against the grievor. The 
writ of prohibition was accordingly issued (Attorney General of Canada v. G. Gail 
Brent and the Public Service Staff Relations Board and P. R. Andrews'"', Court No. 
T-5051-79, not yet reported). 


L-8. A wicket clerk employed in the Post Office incurred a $300 shortage as a 
result of a financial transaction at her wicket. There was no suggestion of 
dishonesty on her part. The applicable job description stated that errors in 
financial transactions were the responsibility of the employee. On being told by 
her superiors that if she did not make up the sum it would be deducted from her 
wages, she paid the $300. No authorization had been made under subsection 
95(1) of the Financial Administration Act for any deduction. She grieved, seeking 
a determination that, in the particular circumstances, the shortage was manage- 
ment’s responsibility and that it should pay. After a preliminary hearing on 
jurisdiction, the adjudicator concluded that he did have jurisdiction under 
paragraph 91(1)(a) of the Act to consider the matter of liability for the shortage. 
The collective agreement provided expressly that the aggrieved employee was 
entitled to be paid at a specified rate of pay for the hours worked by her. The 
adjudicator relied on jurisprudence dealing with a similar situation in which it was 
held that a board of arbitration had jurisdiction to determine whether the 
employer was justified in not paying an employee his full wages in accordance 
with a collective agreement, where it had deducted from the employee’s pay 
reimbursement for a loss occasioned by theft from the employee of property of 
the employer for which the employee was responsible. The adjudicator held’ that 
the implications of the grievor’s having paid the shortage rather than suffer 
deduction from her pay was immaterial to the issue of jurisdiction, whatever its 
relevance to the merits. This distinguished the case from the Andrews case 
(Supra, paragraph L-7), where subsection 95(1) of the Financial Administration 
Act had been applied. An application to the Trial Division of the Federal Court 
under section 18 of the Federal Court Act for a writ of prohibition to prohibit the 
adjudicator from proceeding with the case was dismissed. The Court did not find 
it necessary to express an opinion on the validity of the adjudicator’s conclusion 
that he had jurisdiction under paragraph 91(1)(a) of the Act, because it 
considered itself bound by an earlier judgment of the Court of Appeal.'3 That was 
a decision that the recovery from a postal clerk of an amount lost in a financial 
transaction constituted “disciplinary action resulting in...a financial penalty” 
and therefore fell within paragraph 91(1)(b) of the Act (Attorney General of 
Canada v. Larry A. Roine and Public Service Staff Relations Board and Barbara J. 
Robb, Court No. T-328-80, as yet unreported). 


''This decision was affirmed on appeal by the Federal Court of Appeal in P. R. Andrews v. G. Gail Brent, 
Public Service Staff Relations Board and Attorney General of Canada, Court No. A-685-79, not yet 
reported. 

'eBarbara Robb case, Board file 166-2-5394, October 24, 1979. 

'3Attorney General v. Gregoire, [1978] 2 F.C. 11. 
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PAY RESEARCH BUREAU 


INTRODUCTION 


M-1 The Pay Research Bureau functions, under the aegis of the Public Service 
Staff Relations Board, as an independent and objective source of information on 
pay rates and conditions of employment for occupational classes found in 
outside sectors, similar or comparable to those found in the federal Public 
Service. Primarily, such information is intended to meet the needs of the 
bargaining agents representative of employees and the various employers in the 
collective bargaining process established by the Public Service Staff Relations 
Act. Much of the most relevant information is gathered directly by Bureau officers 
in “field surveys”. In such surveys Bureau officers, armed with detailed descrip- 
tions of the Public Service jobs, will seek information on pay and other benefits 
applicable to comparable work on the outside. In recent years the Bureau has 
been making increasing use of automation techniques in keeping its pay 
information up to date periodically. The method is described briefly in a later 
paragraph on AUTOCODS, which is an abbreviation for Automated Compen- 
sation Data System. 


M-2 Information acquired by the Bureau covers a wide range of occupations 
including managers and senior executives. Information is obtained mainly 
through surveys in the private sector but the Bureau also surveys provincial and 
municipal governments and other public organizations such as crown corpo- 
rations. The resulting reports are sent on a confidential basis, to the appropriate 
bargaining agents and employers in the Public Service; they are, also, sent “in 
confidence” to the organizations which participate in the surveys. As the 
occasion arises copies of relevant reports will also be provided to conciliators, 
mediators and members of arbitration boards acting under the Public Service 
Staff Relations Act. 


M-3 Tomeeta growing demand for its survey reports from organizations which 
are not participants, the Bureau has adopted the policy of making available as 
widely as practicable, special presentations of data acquired in various Surveys. 
In this way executives and compensation specialists in a wide range of 
Organizations, including industrial firms, universities and outside unions, are 
being given access to useful statistical information derived from major Bureau 
Surveys. 
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THE SURVEY PROGRAM 


M-4 The Bureau’s survey program comprises field surveys of its own, the 
collection of data by mail or telephone and the processing of selected data 
already obtained by other agencies in the Public Service. During the year the 
Bureau surveyed more than 750 organizations across Canada, several of them for 
three or four studies. Close to 750 interviews were conducted in the course of the 
various field surveys. Rates of pay were obtained for 43 occupational classes or 
groups. In addition, information on a selection of 12 benefits and working 
conditions were gathered for management/professional, office and non-office 
categories of employees. Reports issued during the year result from some survey 
work done in the previous year and some Surveys completed within 1979-1980. An 
outline of the scope of the reports issued begins at paragraph M-21. 


M-5 A large portion of rates of pay data is obtained through an automated input 
system which includes the classes covered under AUTOCODS as well as classes 
previously covered by the two general field surveys. AUTOCODS reports twice a 
year on 10 classes from a data bank of information supplied by 200 organizations. 
The AUTOCODS program continues to be very favourably received primarily 
because of the high degree of currency of data based on careful job matching. In 
addition, the flexibility of the survey technique employed allows the Bureau to 
respond quickly to the changing demands of collective bargaining in the Federal 
Public Service and also provides the capability to generate from the data bank 
special computer tabulations tailored to individual user requirements. Sixty such 
tabulations were provided during the year. 


M-6 In view of the success of the AUTOCODS program, the Bureau has been 
extending this particular technique to the collection of data for other occupa- 
tional groups. During the previous year the Bureau implemented an automated 
system of data collection for 21 classes traditionally covered in the general field 
surveys of groups in the scientific and professional, technical, administrative and 
foreign service and administrative support categories. During the year under 
review this system was further refined and consolidated. Survey participants, 
under this system, update their data on file in the Bureau once or twice a year 
when changes are effected in their salary scales and actual rates of pay. Reports 
for these additional classes are now issued once a year or, in a few instances, 
twice a year. The Bureau is developing a procedure for the publication of a 
significant number of these reports twice a year. 


M-7 Two reports on selected benefits and working conditions were published. 
One covered the industrial sample, and the other related to provincial and 
municipal governments. These reports were based on a special telephone survey 
conducted in January 1979. 


M-8 In addition to the major field surveys conducted by the Bureau during the 
year, three classes were studied in separate surveys. The first was an update of 
rates of pay in eight provincial and municipal police forces designed to meet the 
needs of the Treasury Board and of the Royal Canadian Mounted Police. The 
second was a report on rates of pay for university teachers and the third a study of 
rates of pay and related items pertaining to elected officials in the ten provinces, 
two territories and in eight selected municipalities. These three survey efforts 
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pertained to classes outside the realm of collective bargaining in the Public 
Service of Canada. In addition, telephone surveys of anticipated and actual 
recruiting rates for university and community college graduates were conducted 
by the Bureau using an expanded sample of ninety organizations. 


M-9 During the year the Bureau surveyed two classes which are excluded from 
collective bargaining i.e. executives and personnel administrators. The Bureau’s 
confidential reports on these groups are designed to meet the needs of the 
Treasury Board Secretariat and, for executives, those of the Privy Council Office 
and ultimately the Advisory Group on Executive Compensation in the Public 
Service. During the year work was also completed ona report emanating from the 
1979 survey of personnel administrators which presented information on selected 
major benefits and working conditions as well as salary. 


M-10 For a number of classes the Bureau obtained basic rate information 
already collected by other government agencies and processes it to meet Public 
Service needs. One such source is the Department of Labour’s Wage Rate Survey 
with data on 153 jobs. Similarly, with the written consent of selected universities, 
data provided to Statistics Canada on salaries paid to university teachers are 
made available to the Bureau for analysis and processing. 


M-11 As well as being a survey agency the Bureau serves as a central reference 
point for those seeking certain types of information on the Public Service and 
responds to queries and surveys from governments and private organizations 
concerning classification, pay and benefits in the Public Service of Canada. More 
than 2,000 information requests were handled during the year. 


RESEARCH ACTIVITIES 


M-12 An important part of the research work of the Pay Research Bureau is 
linked to the regularly updated analysis of collective agreements in the federal 
Public Service. The Collective Agreement Analysis Manual contains a reference 
to every clause of every collective agreement under the Public Service Staff 
Relations Act, specifying in each case the Public Service bargaining unit to which 
each provision applies. Many of the provisions are analysed in detail with 
emphasis on the differences in wording and content between agreement clauses. 
In addition to the Manual, an annual report “Analysis of Federal Public Service 
Collective Agreements, January 1979” was published, summarizing the fre- 
quency of occurrence of a number of major provisions in federal Public Service 
agreements. Several studies provided data on the evolving incidence and trend of 
selected provisions of federal Public Service agreements. A number of special 
tabulations were also prepared on the contents of federal Public Service 
collective agreements in response to special requests received from both within 
and outside the federal Public Service. 


M-13 In March of 1979, a senior officer of the Research Branch presented a 
paper on Cost of Living Provisions and Some of Their Implications in Labour 
Contracts to a conference organized under the auspices of the Management 
Institute, McGill University, in Montreal. A considerable amount of time con- 
tinued to be spent explaining, at the invitation of labour relations groups, specific 
aspects of the Bureau’s research program. 
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M-14 The “Index of Collective Agreement Cases Referred to Adjudication 
Under the Public Service Staff Relations Act”, a report in a loose-leaf format, was 
updated once in the course of the year. 


M-15 An arrangement has been made between the various employers and the 
Bureau whereby total separations from the Public Service by occupational group 
as a percentage of strength, are made available to the Bureau. The first such 
report was prepared covering the year 1979. 


M-16 Reports in the Bureau’s quarterly series entitled Collective Bargaining 
Information on the Public Service of Canada included articles on: Public Service 
Negotiations — The Federal Government Perspective; The Public Service 
Alliance of Canada and the Process of Collective Bargaining in the Public Service; 
and The Negotiation Process in the Federal Public Service — A Union Viewpoint. 
Following settlements, 61 summaries providing detailed information on changes 
from the previous agreements with emphasis on differences in wording between 
new and old agreements were published and widely distributed. 


CONSULTATIVE PROCESS 


M-17 In developing programs to serve collective bargaining purposes, the 
Bureau draws advice from an Advisory Committee on Pay Research, comprised 
of representatives of employers and bargaining agents under the Act and chaired 
by the Chairman of the Public Service Staff Relations Board. Formal consultation 
about the Bureau’s program takes place regularly in the Advisory Committee, 
supplemented by frequent consultation to discuss in depth the planning and 
scope of particular surveys and projects and to maintain awareness of the special 
requirements of individual member organizations. The Bureau also attaches 
great importance to the views of Survey participants and makes contact with them 
wherever possible either individually or in meetings of personnel and compen- 
sation groups where they are represented. 


M-18 During the year, as a result of discussions with the Treasury Board, 
bargaining agents and the Research Branch of the Bureau, a procedure has been 
implemented to have the payroll of the bargaining units produced four months 
prior to the expiry date of the collective agreement. Copies are sent to the Bureau 
who then distributes them to the bargaining agents involved. 


COOPERATIVE ARRANGEMENTS 


M-19 In its survey activities the Bureau is sensitive to the workload it places on 
survey respondents and makes every effort to minimize duplication of effort. As 
outlined earlier, the Bureau makes use of data collected by other federal 
government agencies including Labour Canada and Statistics Canada. Similarly, 
the Bureau coordinates its efforts with provincial government agencies in areas of 
common interest. Two provinces have availed themselves of the Bureau’s 
AUTOCODS programs and, with the agreement of the survey participants 
concerned, receive survey input on tape. 
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M-20 To fulfil its primary mission of providing Public Service agencies with 
quality Compensation data the Bureau seeks to stay in close touch with 
compensation specialists in both the private and public sectors. Accordingly, in 
the past year the Bureau played an active role in the research activities of the 
Compensation Research Centre of the Conference Board in Canada, in the 
Montreal and Toronto Compensation Groups, the Ottawa and Toronto Personnel 
Associations, and on special committees and task forces within the federal 
government. 


SUMMARY OF REPORTS ISSUED BY THE 
PAY RESEARCH BUREAU, APRIL 1, 1979 TO 
MARCH 31, 1980 


M-21 During the year the Bureau issued 133 formal reports, of which 48 related 
to the federal Public Service and 85 to employment outside the Service. Bureau 
reports are classified as “Restricted” (not for publication or redistribution) 
intended for the use of compensation specialists and researchers, or as “In 
Confidence” (not to be published, and for use in recipient organizations by only 
those officials concerned with salary and wage administration) reserved for 
federal Public Service users and survey participants. The majority of Bureau 
reports are issued in separate English and French editions and the totals given in 
the following summary include both versions as well as two reports issued in 
bilingual format. 


M-22 Reports generally present data for occupational classes in the Public 
Service classification and collective bargaining systems. In most cases, data from 
surveys were presented on industrial, regional and metropolitan bases as well as 
for Canada as a whole, with various statistical measures being used. 


M-23 The reports issued in any one year reflect in part survey activity of the 
previous year as well as a large part of the survey work done in the year being 
reported on. The number of reports issued during the year are shown under the 
eight major headings which follow. 


AUTOCODS 12 


Various reports from this program were issued as of March 1 and August 15, 1979 
and covered rates of pay and hours of work for 10 classes; engineers, physical 
scientists, computer systems administrators, financial administrators, draftsmen, 
data processors, clerks, secretaries, stenos and typists, labourers and stationary 
engineers. 


SCIENTIFIC AND PROFESSIONAL AND TECHNICAL 34 


The Bureau issued 33 reports on occupations of the scientific and professional 
and the technical categories based on data collected through the automated 
system. One other report presented data from the Wage Rate Survey. 
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HEALTH SERVICES 7 


Data from the 1978 survey of health and related classes were published in 7 
reports covering 2 classes. 


ADMINISTRATIVE 8 


Eight reports were issued on occupations in the administrative and foreign 
service and the administrative support categories. Data for these reports were 
obtained through the automated surveys system. 


OPERATIONAL 14 


One report was issued on rates of pay for police forces. The Wage Rate Survey 
provided data for computer printouts for ten occupational groups of this 
category. Other reports included the printing operations group, supervisory and 
non-supervisory. Also, a considerable amount of time was devoted to a study 
concerned with the feasibility of obtaining information on rates of pay of 
employees in outside organizations who performed work comparable to that of 
selected occupations in the General Labour and Trades Group in the federal 
Public Service, which had not been previously surveyed. 


EMPLOYEE BENEFITS 4 


Four reports presented data from the January 1, 1979 biennial survey of employee 
benefits and working conditions. 


PUBLIC SERVICE PAY DATA 33 


Twenty-seven reports, covering classes in five different categories of job 
classifications, provided information on the Public Service of Canada for certified 
bargaining agents and the Treasury Board. Five others covered personnel of 
separate employers. Finally there was the bilingual publication “The Composition 
of the Public Service of Canada”. 


OTHER ea 


A number of other reports were issued during the year. Some were new reports in 
established series including: Executive Compensation, Trend and Incidence 
Analysis, Acting Pay, Meal Allowance on Overtime; Analysis of Federal Public 
Service Collective Agreements; Recruiting Rates for University and Community 
College Graduates; Collective bargaining Information for the Public Service of 
Canada; Trends in Rates of Pay in the Public Service of Canada; Rates of Pay in 
Industrial and Other Organizations. 
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APPENDIX 


TABLES 


10 


11 
A2 


Bargaining Units and Bargaining Agents 

Dispute Resolution Process 

Alteration in Dispute Resolution Process, 1979-80 

Bargaining Units where Conciliation Board Specified 

Bargaining Units where Arbitration Specified 

Arbitration Referrals, 1979-80 

Managerial or Confidential Exclusions, by Category: Treasury Board as Employer 


Managerial or Confidential Exclusions, by Bargaining Agent and Category: Treasury 
Board as Employer 


Managerial or Confidential Exclusions, by Employer and Category: Separate 
Employers 


Managerial or Confidential Exclusions, by Bargaining Agent and Category: Separate 
Employers 


Adjudication References, 1967-80 


Conciliation, Mediation, Examination 


Note: Statistical data relating to 1979-80 are as of March 31, 1980. Data relating to the 


number of employees, while substantially correct, are not precise. Partly because of 
the definition of “employee” in section 2 of the Act data on numbers of employees 
may differ from numbers found in other statistical reports on persons employed in 
the Public Service. 


ks) 


ABBREVIATIONS USED IN TABLES 


BARGAINING AGENTS 


APOC 
CATCA 
CGAU 
GMSG 
CPAA 
CUPTE 
CUPW 
ESSA 
DTLCE 
DTLCW 


IBEW 
LCUC 
PAFSO 
PIPSC 
PSAC 
RCEA 
SGCT 


EMPLOYERS 
CSE 


NCPC 
NFB 
NRC 
OAG 
SSHRC 
TB 


MISCELLANEOUS 


S 
NS 
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Association of Postal Officials of Canada 

Canadian Air Traffic Control Association 

Council of Graphic Arts Unions of the Public Service of Canada 

Canadian Merchant Service Guild 

Canadian Postmasters’ and Assistants’ Association 

Canadian Union of Professional and Technical Employees 

Canadian Union of Postal Workers 

Economists’, Sociologists’ and Statisticians’ Association 

Federal Government Dockyard Trades and Labour Council East 

Federal Government Dockyards Trades and Labour Council (Esqui- 
malt, B.C.) 

International Brotherhood of Electrical Workers (Local 2228) 

Letter Carriers’ Union of Canada 

Professional Association of Foreign Service Officers 

Professional Institute of the Public Service of Canada 

Public Service Alliance of Canada 

Research Council Employees’ Association 

Syndicat General du Cinéma et de la Television 


Communications Security Establishment, Department of National 
Defence 

Northern Canada Power Commission 

National Film Board 

National Research Council of Canada 

Office of the Auditor General 

Social Sciences and Humanities Research Council 

Treasury Board 


Supervisory 
Non-Supervisory 


Bargaining Units and Bargaining Agents in the Public Service of Canada 
(Treasury Board as employer) 








Bargaining Unit 





Actuarial Science 

Agriculture 

Architecture 

Biological Sciences 
Chemistry 

Commerce 

Computer Systems Administration 
Defence Scientific Service 
Dentistry 

Engineering and Land Survey 
Forestry 

Historical Research 

Home Economics 

Law 

Mathematics 

Medicine 

Meteorology 

Nursing 

Occupational and Physical Therapy 
Pharmacy 

Physical Science 

Psychology 

Scientific Regulation 
Scientific Research 

Social Work 

Veterinary Science 


Administrative Services 
Auditing 
Clerical and Regulatory 
Communications 
Correctional 

— Supervisory 

— Non-Supervisory 
Data Processing 
Drafting and Illustration 
Education 
Educational Support 
Engineering and Scientific Support 
Financial Administration 
Firefighters 

— Supervisory 

— Non-Supervisory 





Bargaining Agent 


Professional Institute of the Public 
Service of Canada 


Public Service Alliance of 
Canada 
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Bargaining Unit 


General Labour and Trades 

— Supervisory 

— Non-Supervisory 
General Services 

— Supervisory 

— Non-Supervisory 
General Technical 
Heating, Power & Stationary Plant 

Operation 

— Supervisory 

— Non-Supervisory 
Hospital Services 

— Supervisory 

— Non-Supervisory 
Information Services 
Library Science 
Lightkeepers 

— Supervisory 

— Non-Supervisory 
Office Equipment 
Photography 
Primary Products Inspection 
Printing Operations — Supervisory 
Programme Administration 
Purchasing and Supply 
Radio Operation 
Railway Mail Clerks 
Secretarial, Stenographic, Typing 
Ships Crews 

— Supervisory 

— Non-Supervisory 
Social Science Support 
Technical Inspection 
Welfare Programmes 


Aircraft Operations 
Translation 


Foreign Affairs 


Air Traffic Control 


Electronics 


Ships Officers 

Postal Operations — Supervisory 
Postal Operations (Letter Carriers) 
Postal Operations (Postal Clerks) 


Revenue Postal Operations 


Printing Operations — Non-Supervisory 
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Bargaining Agent 


Canadian Union of Professional and 
Technical Employees 


Professional Association of Foreign 
Service Officers 


Canadian Air Traffic Control 
Association 


Local 2228, International Brotherhood 
of Electrical Workers 


Canadian Merchant Service Guild 
Association of Postal Officials of Canada 
Letter Carriers’ Union of Canada 
Canadian Union of Postal Workers 


Canadian Postmasters and Assistants 
Association 


Council of Graphic Arts Unions of 
the Public Service of Canada 





Bargaining Unit Bargaining Agent 





Ship Repair, East Coast Federal Government Dockyard Trades 
and Labour Council East 

Ship Repair, West Coast Federal Government Dockyards Trades 
and Labour Council (Esquimalt, B.C.) 

Economics, Sociology & Statistics Economists’, Sociologists’ and 


Statisticians’ Association 


(NATIONAL FILM BOARD AS EMPLOYER) 


Administrative and Foreign Service Professional Institute of the Public 
Category Service of Canada 

Administrative Support Category Syndicat Général du Cinéma et de la 

Operational Category Telévision 


Technical Category 


(NATIONAL RESEARCH COUNCIL AS EMPLOYER) 


Information Services Professional Institute of the Public 
Library Science Service of Canada 
Research Officers and Research 

Council Officers 


Translation 
Administrative Services Research Council Employee’s 
Clerical and Office Equipment Association 


Computer Systems Administration 
Data Processing 
Operational Category 

— Supervisory 

— Non-Supervisory 
Secretarial, Stenographic & Typing 
Technical Category 
Purchasing and Supply 


(NORTHERN CANADA POWER COMMISSION AS EMPLOYER) 


Operational Category Public Service Alliance of Canada 
— Non-Supervisory 


(COMMUNICATIONS SECURITY ESTABLISHMENT, 
DEPARTMENT OF NATIONAL DEFENCE AS EMPLOYER) 


Administrative and Foreign Public Service Alliance of Canada 
Service Category 
Administrative Support Category 
— Operators 
— Non-operators 
Operational Category 
Technical Category 


(OFFICE OF THE AUDITOR GENERAL OF CANADA AS EMPLOYER) 


Operational Category Public Service Alliance of Canada 
— General Labour and Trades 
— General Services 
Administrative Support Category 
— Clerical and regulatory 
— Secretarial, Stenographic & typing 


wa 











Bargaining Unit 


Bargaining Agent 








Administrative and Foreign Service Category 
— Administrative Service 
— Financial Administration 
— Purchasing and Supply 
Scientific and Professional Category 
— Library Science 
— Auditing 
Administrative and Foreign 
Service Category 
— Administrative Services 
— Financial Services 
— Information Services 
— Programme Administration 
and 
all employees referred to 
as Grants Program Officer 
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Public Service Alliance of Canada 


Dispute Resolution Process 





Approximate 





Number Of 
Employees in 
Bargaining Number of 
Certified Bargaining Agents Units Bargaining Units” 
Public Service Alliance of Canada 166,929 O27 16C 
36A 
Professional Institute of the Public Service of Canada 16,093 o1 6c 
25A 
Research Council Employees’ Association 1,798 9 A 
Economists’, Sociologists’ and Statisticians’ 

Association Paes ia ie 1 A 
Syndicat Général du Cinéma et de la Télévision 693 3 A 
Canadian Union of Professional and Technical 

Employees 1938 2 C 
Letter Carriers’ Union of Canada 20,106 1 C 
Canadian Union of Postal Workers Zoran 1 C 
Council of Graphic Arts Unions of the Public Service 

of Canada 1,091 1 C 
Canadian Air Traffic Control Association 2,092 1 C 
Professional Association of Foreign Service Officers 933 1 A 
Association of Postal Officials of Canada 4,086 1 A 
Federal Government Dockyard Trades and Labour 

Council East 1,640 1 C 
Federal Government Dockyards Trades and Labour 

Council (Esquimalt, B.C.) 948 1 C 
Canadian Postmasters and Assistants’ Association Sala 1 C 
Canadian Merchant Service Guild 1,261 1 GC 
Local 2228, International Brotherhood of Electrical 

Workers 2,965 1 (Se 

33C 
TOTAL 255,889 109 76A 








*A — arbitration 
C — conciliation board 
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Alteration in Dispute Resolution Process 


April 1, 1979 — March 31, 1980 





Bargaining Unit 


Estimated No. 





Education 


Correctional (Supervisory) 


Programme Administration 








of Employees Parties Alteration* 
2,900 PSAC-TB CtoA 
299 PSAC-TB CtoA 
Correctional (Non-Supervisory) 4,117 PSAC-TB CtoA 
21,544 PSAC-TB CtoA 
28,860 





*A — arbitration 
C — conciliation board 
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Bargaining Units Where Conciliation Board Specified 





BARGAINING UNIT 


Treasury Board as employer 


Aircraft Operations 

Air Traffic Control 
Clerical and Regulatory 
Communications 

Data Processing 
Electronics 


Engineering and Scientific Support 
General Labour and Trades 
— Supervisory 
— Non-Supervisory 
Heating Power & Stationary Plant Operations 
— Supervisory 
— Non-Supervisory 
Library Science 
Meteorology 
Nursing 
Occupational & Physical Therapy 
Postal Operations (Letter Carriers) 
Postal Operations (Postal Clerks) 
Primary Products Inspection 
Printing Operations — Non-Supervisory 
Psychology 
Radio Operation 
Revenue Postal Operations 
Ships Crews 
— Supervisory 
— Non-Supervisory 
Ships Officers 
Ship Repair (East) 
Ship Repair (Esquimalt, B.C.) 
Social Work 
Translation 
Veterinary Science 


Office of the Auditor General of Canada as employer 


Operational Category (certain employees) 


Northern Canada Power Commission as employer 


Operational Category 
— Non-Supervisory 





Estimate of 
Number of 
employees 


149 


Bargaining 


agent 





CUPRTE 
CATCA 
PSAC 
PSAC 
PSAC 
IBEW 


(local 2228) 


PSAC 


PSAC 
PSAC 


PSAC 
PSAC 
PSAC 
PIPSC 
PIPSC 
PIPSC 
LCUC 
CUPW 
PSAC 
CGAU 
PIPSC 
PSAC 
CPAA 


PSAC 
PSAC 
CMSG 
DILCE 
DTLCW 
PIPSG. 
PH ea 
PIPSC 


PSAC 


PSAC 
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Estimate of 
Number of 
BARGAINING UNIT employees 


Bargaining 
agent 








Social Sciences and Humanities Research Council 
as employer 


Administrative & Foreign Service Category 
— Administrative Services 
— Financial Services 
— Information Services 38 
— Program Administration 
— Employees referred to as Grants Program Officer 


153,228 


PSAC 
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Bargaining Units Where Arbitration Specified 


































































































Estimate of 
Number of Bargaining 

BARGAINING UNIT employees agent 
Treasury Board as employer 
Actuarial Science 20 PIPSG 
Administrative Services S003 PSAC 
Agriculture 319 PIPSC 
Architecture 305 PIPSE 
Auditing Zoe PSAC 
Biological Sciences 859 PIPSG 
Chemistry Siz PIPSE 
Commerce 1,526 PIPSG 
Computer Systems Administration 2,085 PIPSG 
Correctional 

— Supervisory 299 PSAC 

— Non-Supervisory 4,117 PSAC 
Defence Scientific Service 456 PiPoGe 
Dentistry 47 PIPSC 
Drafting and Illustration 1,820 PSAC 
Education 2,900 PSAC 
Economics, Sociology & Statistics 2,114 ESSA 
Educational Support 95 PSAC 
Engineering & Land Survey 2156 PIPSC 
Financial Administration 2,021 PSAC 
Firefighters 

— Supervisory Pea PSAC 

— Non-Supervisory (WEISS PSAC 
Foreign Affairs 933 PAFSO 
Forestry 87 PIP SC 
General Services 

— Supervisory 1,961 PSAC 

— Non-Supervisory LOT 7 PSAC 
General Technical 2,150 PSAC 
Historical Research 242 PIPSG 
Home Economics 43 PIPSC 
Hospital Services 

— Supervisory 183 PSAC 

— Non-Supervisory 2,454 PSAC 
Information Services 836 PSAC 
Law 40 PIPSG 
Lightkeepers 

— Supervisory 197 PSAC 

— Non-Supervisory 243 PSAC 
Mathematics 1aZ2 PIPSC 
Medicine 229 PIPSG 
Office Equipment 479 PSAC 
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BARGAINING UNIT 





Treasury Board as employer 


Pharmacy 
Photography 
Physical Science 
Postal Operations 

— Supervisory 
Printing Operations 

— Supervisory 
Programme Administration 
Purchasing and Supply 
Railway Mail Clerks 
Scientific Regulation 
Scientific Research 
Secretarial, Stenographic & Typing 
Social Science Support 
Technical Inspection 
Welfare Programmes 


Office of the Auditor General of Canada as employer 


Administrative & Foreign Service Category 
(Certain employees) 

Administrative Support Category 
(Certain employees) 

Scientific & Professional Category 


National Research Council as employer 


Administrative Services 
Clerical & Office Equipment 
Computer Systems Administration 
Data Processing 
Information Services 
Librarian Group 
Operational Category 

— Supervisory 

— Non-Supervisory 
Purchasing and Supply Group 
Research Officer & Research Council Officer 
Secretarial, Stenographic & Typing 
Technical Category 
Translation 
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Estimate of 


Number of Bargaining 
employees agent 
70 PIPSC 
175 PSAC 
578 PIPSC 
4,086 APOC 
89 PSAC 
21,544 PSAC 
1,480 PSAC 
29 PSAC 
431 PIPSC 
1,927 PIPSe 
ete PSAC 
1,813 PSAC 
1203 PSAC 
USES PSAC 
98,068 
108 PSAC 
93 PSAC 
183 PSAC 
384 
30 RCEA 
350 RCEA 
tote) RCEA 
21 RCEA 
32 PIPSC 
51 PIPSC 
31 RCEA 
252 RCEA 
20 RCEA 
905 PIPSC 
100 RCEA 
939 RCEA 
6 PIPSC 
2,792 




































































BARGAINING UNIT 


National Film Board as employer 


Administrative & Foreign Service Category 
Administrative Support Category 
Operational Category 

Technical Category 


Communications Security Establishment — 
Department of National Defence as employer 


Administrative & Foreign Service Category 
Administrative Support Category 

Certain employees (Operators) 
Administrative Support Category 

Certain employees (Non-Operators) 
Operational Category 
Technical Category 


TOTAL 


Estimate of 
Number of 
employees 


155 
194 

65 
434 


848 


323 
50 


101 
19 
76 


569 
102,661 


agent 


PIPSC 
SGCT 
SGCT 
SGCT 


PSAC 
PSAC 
PSAC 


PSAC 
PSAC 


Bargaining 
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Arbitration Referrals 1979-80 














Settled 
With Carried 
assistance over to 
of Mediator next 
Bargaining Between ora Arbitral fiscal 
Bargaining Units Agent Employer Parties Conciliator Award year 
Carried over from 1978-79 
Librarian PIPSG* NRC X 
Office Equipment PSAC* TB X 
Information Services PIRSGH NRC X 
Administrative & Foreign 
Service Category PSAC* CSE X 
Secretarial, Stenographic 
& Typing PSAC* TB X 
Auditing PSAC TB X 
Administrative Services PSAC* Wie X 
Purchasing & Supply PSAC* TB X 
Dentistry PIPSC” TB X 
Historical Research FIPS Gs TB X 
Computer Systems 
Administration PIPSC* TB X 
Scientific Regulation RIRSEe TB X 
Filed in 1979-80 
Information Services PSAC* TB Xx 
General Technical, Social 
Sc., Tech. Inspection PSAC* Wwe x 
Welfare Programmes PSAC* TB X 
Pharmacy PipsGe TB X 
Actuarial Science PIPSG TB x 
Physical Science BIRSCe TB X 
Financial Administration PSAC* fils) X 
Architecture & Town Planning PIPSC”* TB X 
Mathematics PIRS@e TB X 
Printing Operations (Sup) ROAG= TB Xx 
Economics, Sociology 
& Statistics ESSA* TB X 
Secretarial, Stenographic 
& Typing RCEA* NRC X 
Translation RCEA* NRC X 
Correctional (Sup. and 
Non-Sup.) PSAC* TB X 
Auditing PSAC* Te X 
Commerce PIPSC* TB xX 
Secretarial, Stenographic 
& Typing PSAC* TB X 
Purchasing & Supply PSAC le} X 
Office Equipment PSAC* TB X 
Programme Administration PSAC ey X 





“Indicates party requesting arbitration 
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Managerial or Confidential Exclusions, by Category 
Treasury Board as Employer 





Category 








Number of Approximate Number of 


Bargaining 
Units 


Number of 


Employees 
Excluded 





% 


Employees Excluded 


| 
| Scientific & 


Administrative & Foreign Service 


| 
| Technical 
' 


Operational 


Professional 


Administrative Support 


TOTAL 


19,252 
39,039 
25,242 
62,950 
104,620 


251,103 


Treasury Board as employer 






































Bargaining 

Agent Category 
| 

_ PIPSC Scientific & Prof. 
Admin. & Foreign Ser. 
| PSAC Scientific & Prof. 

| Admin. & Foreign Ser. 
| Technical 

Admin. Support 

| Operational 

| PAFSO Admin. & Foreign Ser. 
leCATCA Technical 

i IBEW Technical 

— local 2228 
| CMSG Technical 

_ APOC Operational 
| CPAA Operational 
| CGAU Operational 
|| DTLCE Operational 
| DTLCW Operational 

; LCUC Operational 

CUPW Operational 
. ESSA Scientific & Prof. 

| CUPTE Admin. & Foreign Ser. 
| CUPTE Technical 
TOTAL 





2,471 
1,007 
766 
5,739 
381 


16,864 


12.84 
19:23 
3.30 
Gat2 
0.36 


6.72 


Managerial or Confidential Exclusions, by Bargaining Agent and Category 





Number of Approximate Number of 
Bargaining Number of 


Units 


2 


—~ $$ ++ OUNODMDWNH Af 


Se ee ee ee coe eo a a o 


fo] 
_ 





Employees 
Employees Excluded 

Wlgeee 1,645 
3,611 287 
5,805 667 
33,369 6,825 
18,512 458 
62,950 5,139 
45,147 238 
933 289 
2,092 89 
2,965 79 
1,261 104 
4,086 38 
8,211 0 
1,091 13 
1,690 58 
948 34 
20,106 0 
23,391 0 
2,114 159 
sare) 106 
412 36 
251,103 16,864 


% 
Exclude 


14.52 
Wee 
11.49 
20.45 
2.47 
9.12 
0.53 
30.98 
4.25 
2.66 


8.25 
0.93 
0.00 
1.19 
3.54 
3.59 
0.00 
0.00 
1 De 
9.41 
8.74 


6.72 





d 


89 


Managerial or Confidential Exclusions, by Employer and Category 
Separate Employers 





Number of Approximate Number of 


Bargaining Number of Employees % 
Category Units Employees Excluded Excluded 
NATIONAL FILM BOARD 
Administrative & Foreign Serv. 1 oo 18 11.61 
Technical 1 434 18 4.15 
Administrative Support 1 194 45 23.20 
Operational 1 65 0 0.00 
TOTAL 4 848 81 9.55 
NATIONAL RESEARCH COUNCIL 
Scientific & Professional 2 956 af 2.82 
Administrative & Foreign Serv. 5 143 25 17.48 
Technical 1 939 6 0.64 
Administrative Support 3 471 59 1253 
Operational 2 283 0 0.00 
TOTAL 13 2,792 117 4.19 
NORTHERN CANADA POWER 
COMMISSION 
Operational Category 1 149 0 0.00 
Non-Supervisory 
COMMUNICATIONS SECURITY 
ESTABLISHMENT 
DEPARTMENT 
OF NATIONAL DEFENCE 
Administrative & Foreign Serv. 1 323 14 4.33 
Technical 1 76 0 0.00 
Administrative Support 
(Operators) 1 50 0 0.00 
Administrative Support 
(Non-Operators) 1 101 t2 11.88 
Operational 1 19 0 0.00 
TOTAL 5 569 26 4.57 
OFFICE OF THE AUDITOR 
GENERAL 
Scientific & Professional 1 183 49 26.78 
Administrative & Foreign Serv. 1 108 10 9.26 
Administrative Support 1 93 30 32.26 
Operational 1 6 1 16.67 
TOTAL 4 390 90 23.08 
SOCIAL SCIENCES AND 
HUMANITIES RESEARCH 
COUNCIL 
Administrative & Foreign Serv. 1 38 11 28.95 
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Managerial or Confidential Exclusions, by Bargaining Agent and Category 
Separate Employers 


Bargaining 
Agent Category 


NATIONAL FILM BOARD 
PIPSC Admin. & Foreign Ser. 
SGCT_ Technical 

SGCT Admin. Support 
SGCT Operational 


TOTAL 


NATIONAL RESEARCH COUNCIL 
PIPSC Scientific & Prof. 

PIPSC Admin. & Foreign Serv. 
RCEA Admin. & Foreign Serv. 
RCEA_ Technical 

RCEA Admin. Support 

RCEA Operational 


TOTAL 


NORTHERN CANADA POWER 
COMMISSION 
PSAC Operational Category 
Non-Supervisory 


COMMUNICATIONS SECURITY 
ESTABLISHMENT, DEPART— 
MENT OF NATIONAL DEFENCE 

PSAC Admin. & Foreign Serv. 

PSAC_ Technical 

PSAC Admin. Support 

(Operators) 

PSAC Admin. Support 

(Non-Operators) 
PSAC_ Operational 


TOTAL 


OFFICE OF THE AUDITOR 
GENERAL 

PSAC_ Scientific & Prof. 

PSAC Admin. & Foreign Serv. 

PSAC Admin. Support 

PSAC Operational 


TOTAL 


SOCIAL SCIENCES AND 
HUMANITIES RESEARCH 
COUNCIL 

PSAC Admin. & Foreign Serv. 


Number of Approximate Number of 


Bargaining 
Units 


a a a 9 


& 


mow WDM PP 


13 


ee ae ae 


p=) 


Number of 
Employees 


155 
434 
194 

65 


848 


956 

38 
105 
939 
471 
283 


2,792 


149 


323 


38 


Employees 
Excluded 


11 


% 


Excluded 


11.61 
4.15 
23.20 
0.00 


9.55 


2.82 
2.63 
22.86 
0.64 
12.53 
0.00 


4.19 


0.00 


4.33 
0.00 


0.00 


11.88 
0.00 


4.57 


26.78 

9.26 
32.26 
16.67 


23.08 


28.95 
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Adjudication References, 1967-1980 





Interpretations Discipline Party & Party 
para. 91(1)(a) para. 91(1)(b) Sec. 98 Total 
1967-68 — 38 = 38 
1968-69 18 46 2 66 
1969-70 95 45 6 146 
1970-71 153 22 4 179 
1971-72 142 29 16 178 
1972-73 114 46 16 176 
1973-74 459 243 17 719 
1974-75 363 89 14 466 
1975-76 231 208 TH 456 
1976-77 492 155 59 706 
1977-78 380 Pale 119 710 
1978-79 1,926 424 14 2,364 
1979-80 1,982 ea 64 ASN7 
TOTAL 6,355 2,327 339 9,021 
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Conciliation, Mediation, Examination 














A. Conciliation Boards 


Requests: 
— from employers 
— from bargaining agents 


TOTAL 


Requests withdrawn 

Settlements reached during conciliation 
Reports issued 

Reports pending 


TOTAL 


B. Conciliators 


Requests: 
— from employers 
— from bargaining agents 


TOTAL 


Settlements reached during conciliation 
Settlements reached following conciliation 
Referred to Conciliation Board 

Referred to Arbitration Board 

Referred to Mediator 

No appointment made 


TOTAL 


C. Mediators 


Number of appointments made 
Settlements reached during mediation 
Settlements reached following mediation 
Referred to Conciliation Board 

Referred to Arbitration Board 

No further reference 


D. Completed Examinations 


E. Complaints 


Complaints where officer assisted 
Subsequently referred to Board 
Resolved 

Pending 


1979-80 1978-79 
1 Zz 
6 10 
7 12 
1 2 
1 5 
2 ri 
S le 
7 15a 
2 7 
5 5 
7 a2 
1 é 
= 4 
4g 1 
1 Pe 
— 1 
1 =a 
fe 14b 

10f sale 
3 3 
1 3 
6h 4 
— 1d 
38 16 
13 3 
6 3 
5 — 
Pi phat 








Includes three (3) carried over from 1977-78 
Includes two (2) carried over from 1977-78 
Includes two (2) Mediation Panels 


Includes Mediator/Arbitrator E. Hall 
Issues in dispute reduced in 2 cases 
Issues in dispute reduced in 2 cases 


ape) es ro rok ie ykon bet) 


Refers to section 79 (safety and security designations) issue requiring Board hearings 
Parties reached agreement without appointment of conciliation board 
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The Honourable Yvon Pinard, 
President of the Privy Council, 
House of Commons, 

Ottawa, Ontario. 


Dear Mr. Pinard: 

It is my pleasure to transmit to you, pursuant to section 115 of the Public 
Service Staff Relations Act, the Fourteenth Annual Report of the Public Service 
Staff Relations Board covering the period from April 1, 1980 to March 31, 1981 for 


submission to Parliament. 


Yours sincerely, 


J. Harold Brown, 
Chairman. 
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PUBLIC SERVICE STAFF RELATIONS BOARD 


Chairman: J. H. Brown, Q.C. Vice-Chairman: J.-M. Cantin, Q.C. 


Deputy Chairmen: M. Falardeau-Ramsay, D. H. Kates, L. Mitchell, Q.C. 


Full-Time Members: C. A. Edwards, S. J. Frankel, J. Galipeault, J. C. Mayes, 
D. G. Pyle, R. Steward 


Part-Time Members (Grievance Adjudication): R. D. Abbott, Ottawa; G. W. 
Adams, Toronto; D. M. Beatty, Toronto; G. G. Brent, London; H. D. Brown, 
Toronto; G. DesCéteaux, Ottawa; R. Doucet, Montreal; P. Garant, Quebec; P. 
A. Lachapelle, Montreal; D. MacLean, Moncton; E. Moalli, Montreal; K. E. 
Norman, Saskatoon; J. D. O’Shea, Q.C., Toronto; M. Saltman, Toronto; C. G. 
Simmons, Kingston; J. F. W. Weatherill, Toronto. 


Part-Time Members (Dispute Arbitration): A. W. R. Carrothers, Vancouver; M. 
Garneau, Ottawa. 


ARBITRATION PANELS* 


Representative of the Interests 
of the Employer 


Representative of the Interests 
of Employees: 


. G. Bergeron, Q.C. Montreal L.W. C. S. Barnes, Ottawa 
. C. Black, Ottawa W. B. Cunningham, Sackville 
.R. Brown, Toronto E. C. Fortier, Orleans 

. M. J. Gostony, Montreal S. M. Jamieson, Vancouver 

. W. Hanchard, Edmonton J. Jessop, Ottawa 

. W. Healy, Q.C., Toronto J. F. Maguire, Summerland 

. G. Herbert, Vancouver G. Walker, Edmonton 

.W. 

_M. 

me 


*A person selected from an arbitration panel is, 
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INTRODUCTORY 


COMPOSITION AND FUNCTIONS OF THE BOARD 


A-1 The Public Service Staff Relations Board was constituted by the Public 
Service Staff Relations Act of 1967 as the independent, third party, quasi-judicial 
tribunal responsible for the administration of that Act which established asystem 
of collective bargaining and grievance settlement inthe Public Service of Canada. 
Amendments to the Act in 1975 changed the form of the Board and to a lesser 
degree its manner of operations, but its basic purpose and functions, as well as 
the nature of the systems of collective bargaining and grievance adjudication 
remained unchanged. With the 1975 amendments the Board became a full-time 
public member board in which each member represented the public interest 
whereas, previously, members of the Board other than the Chairman, the Vice- 
Chairman and the Deputy Chairmen were part-time members and represented in 
equal numbers the interests of the employer and the employees respectively. 


A-2 As amended in 1975 the Act provides for a Board composed of ‘a Chairman, 
a Vice-Chairman, not less than three Deputy Chairmen and such other full-time 
and such part-time members as the Governor-in-Council considers necessary to 
discharge the responsibilities of the Board’. At present the Board consists of a 
Chairman, a Vice-Chairman, three Deputy Chairmen, six full-time members and 
eighteen part-time members. Under the Act divisions of the Board, consisting of 
One or more members, carry the powers and functions of the Board in particular 
proceedings. Virtually all proceedings are now dealt with by such divisions, which 
most commonly consist of one or three members. 


A-3 The provisions of the Act are applicable to employees in over one hundred 
departments and agencies of the federal government. These include 28 depart- 
ments or ministries such as National Defence and National Revenue, 63 boards, 
commissions and other agencies ranging in size from the Correctional Services of 
Canada with close to 10,000 employees to bodies such as the Restrictive Trade 
Practices Commission having between one and two dozen employees, and 14 
“separate employers” the largest of which is the National Research Council. The 
separate employers are those employers authorized, among other delegations, to 
bargain directly with bargaining agents representing their employees. Treasury 
Board acts as the employer in respect of the other departments and agencies. 


A-4 On March 31, 1981 there were approximately 258,000 employees in 115 
occupationally-based bargaining units. The removal of the Post Office Depart- 
ment from the Board’s jurisdiction will reduce the number of employees by 
approximately 60,000 but the number of bargaining units by only five. The great 
bulk of employees are in bargaining units that bargain with Treasury Board as the 


employer. Only about 5,000 employees are in units that bargain with separate 
employers although they are spread over more than 30 bargaining units. 


A-5 The role of the bargaining agent for each of the 115 bargaining units is 
shared by 18 employee organizations. The Public Service Alliance of Canada has 
been certified by the Board as the bargaining agent in respect of 57 units and the 
Professional Institute of the Public Service of Canada in respect of 31 units. 
Almost all of the other organizations act for just one unit. Bargaining units and 
their respective bargaining agents are listed in Table 1 of the Appendix to this 
Report and Table 2 shows the numbers of bargaining units for which each 
organization acts. 


A-6 The collective bargaining system established by the Act contains most of 
the standard provisions found in labour relations legislation elsewhere in Canada 
such as the right of employees to organize and prohibitions against management 
interference or discrimination and an obligation on employers and bargaining 
agents to bargain collectively in good faith. The availability under the Act of two 
alternative methods of resolving interest disputes is, however, fairly unique. The 
bargaining agent for a bargaining unit may opt to have an impasse in contract 
negotiations resolved by reference to binding arbitration or, alternatively, it may 
choose reference to a conciliation board which carries with it the right to strike 
under certain prescribed conditions. The bargaining agent can alter the dispute 
resolution method applicable to a bargaining unit before any round of bargaining. 
The arbitration option has been selected for a larger number of bargaining units. 
However, the total number of employees under the conciliation board/strike 
option is greater. 


A-7 Ina large number of disputes ultimately referred to an arbitration ora 
conciliation board the Board will first have appointed a conciliator or a mediator 
to assist the parties reach agreement on the matters in dispute. Normally 
members of the Board’s own mediation staff are used for this purpose although on 
occasion an outside expert is called in. Often the need to utilize the arbitration or 
conciliation board/strike process is averted by successful mediation. 


A-8 A Deputy Chairman of the Board has general responsibility for the 
arbitration of interest disputes. Each board of arbitration is made up of a Board 
member acting as chairman plus one person representative of the interest of the 
employer and another representative of the interest of the employees. The latter 
two are selected one each from panels of persons appointed by the Board for this 
purpose after informal consultation with employers and bargaining agents. The 
Board member chairing an arbitration board has usually been either the 
responsible Deputy Chairman or a part-time member with a background of 
experience and expertise in this area who will have been appointed solely or 
primarily for this purpose. 


A-9 Intheconciliation board/strike route the conciliation board is made up ofa 
nominee of each party plus a chairman agreed upon by the party nominees or, 
lacking such agreement, appointed by the Chairman of the Public Service Staff 
Relations Board, who is also responsible for drawing up the terms of reference of 
the conciliation board. Aconciliation board endeavours to bring about agreement 
between the parties and if it is not successful in its conciliation efforts it is required 
to report its findings and recommendations to the Chairman of the Public Service 


Staff Relations Board. The right of employees in the bargaining unit to strike 
comes into effect seven days after the Chairman receives its report. 


A-10 The grievance settlement system required under the Act is an essential 
adjunct to the collective bargaining system. The Act established the basic right of 
an employee to grieve in relation to “any occurrence or matter affecting his terms 
and conditions of employment” where there is no other means of redress. 
Grievances arising out of the interpretation of a collective agreement or specified 
disciplinary actions that are not settled through prescribed departmental 
grievance procedures may be referred to the Board for adjudication binding on 
the parties. 


A-11 Another Deputy Chairman of the Board has responsibility for grievance 
adjudication including the assignment of cases to individual full-time or part-time 
members. Part-time members appointed to act as adjudicators will have estab- 
lished reputations as grievance arbitrators in the private sector. The Board strives 
to maintain a balance between the cases handled by the part-time specialist 
members and those handled by the full-time members. The aim is to have a 
continuing input into the Public Service grievance adjudication process by 
recognized experts from other jurisdictions. Also the part-time members are 
located in the various regions of Canada and this facilitates the adjudication of 
grievances that are best heard in a locality close to the grievor’s work place. 


A-12 Besides an increasing role in grievance adjudication cases, the full-time 
members of the Board are directly involved in a number of other important 
functions under the Act, usually in divisions of three members. These functions, 
as will be noted from Section C of this Report, include determination of 
appropriate bargaining units and certification of bargaining agents, dealing with 
complaints of unfair labour practices, determining whether certain persons are 
employed in a managerial or confidential capacity (and thereby excluded from 
bargaining units), designating employees the performance of whose duties are 
required for the safety or security of the public in the event of astrike and hearing 
applications for a declaration by the Board that a strike is or would be unlawful. 


A-13 The Pay Research Bureau, which is a part of the Board, is responsible for 
conducting periodic surveys and research on rates of pay and other conditions of 
employment prevailing both inside and outside the federal Public Service, 
primarily to meet the needs of the parties to bargaining in the Public Service. 
Boards of arbitration also rely on the objective information provided in the 
Bureau’s reports. An account of its activities will be found in Section L of this 
Report. A small Secretariat of the National Joint Council of the Public Service also 
became part of the Board’s establishment in 1979 following a joint request of the 
Official and Staff Sides of the Council for such location. 


THE YEAR IN BRIEF 


A-14 During the year the number of bargaining units grew from 109 to 115. Four 
of the new units are made up of employees of the Staff of the Non-Public Funds, 
Canadian Forces. It is expected that further applications for certification relating 
to staff of this separate employer will result in at least the same number of 
additional units in 1981-82. The Non-Public Funds employees are found in 
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exchanges (retail outlets), canteens, messes, etc. at various Canadian Forces 
Bases. The other two new bargaining units are composed of employees of the 
Social Sciences and Humanities Research Council, another separate employer. 


A-15 Grievance adjudication references dropped from 2,817 in 1979-80 to 1,176 
in the past year. This was to be expected, however, as the volume of references in 
the previous two years had been swollen by a rash of group grievances, mainly 
from employees in postal operations units. When comparison is made with the 
years previous to 1978-79, a continuation of a steady upward trend will be 
observed. However, the volume of references is not a true indicator of the actual 
adjudication case load, which depends more on the capacity of bargaining agents 
and employers to prepare and present their cases at adjudication hearings. The 
Board’s experience has been that its capacity to hear cases has always been 
ahead of that of the parties to be represented. Many scheduled hearings have had 
to be cancelled for this reason. Other cancellations result from settlement by the 
parties or the withdrawal of grievances. 


A-16 A positive note in employer-employee relations in the Post Office was 
struck in the accomplishment of two tri-partite committees set up to reduce a 
huge backlog of unsettled grievances. Most of the backlog represented griev- 
ances in process within the Department, but over 2,000 of them were parallel 
grievances that had been referred to the Board for adjudication. An appendix to 
the collective agreement concluded during the year between the Canadian Union 
of Postal Workers and the Treasury Board had provided for the establishment of 
the two committees, one to dispose of grievances presented in the English 
language and the other to dispose of grievances presented in the French 
language. Each was composed of a representative of each party and a ‘‘mediator- 
adjudicator” agreed on by the parties and appointed by the Chairman of the 
Public Service Staff Relations Board. The mediator-adjudicators were David 
Beatty of Toronto, and Jean Cournoyer of Montreal, both experienced arbitrators 
in the private sector. The committees undertook their task in September, 1980, 
and by the end of March, 1981, had disposed of more than 35,000 individual 
grievances. Although they were able to deal with large numbers of the individual 
grievances by grouping those that were similar, the committees’ accomplish- 
ments were very substantial. 


A-17 The withdrawal of postal employees from the Board’s jurisdiction will 
substantially reduce the numerical volume of references to adjudication. How- 
ever, the Board does not foresee any significant change in the adjudication case 
load over the next few years. This is partly because the actual case load has for 
some time and will, it is expected, continue to be dependent on the limited 
Capacity of the parties to be represented at hearings, partly because of a 
continuing steady increase in grievances referred by employees in other 
bargaining units, and partly because ofa still sizeable backlog of cases on hand. 


A-18 The number of interest disputes referred to binding arbitration was about 
the same as in the previous year but fewer arbitral awards were required, mainly 
because in a number of cases the parties settled their differences after referral to 
arbitration, often with the assistance of one of the Board’s mediation officers. The 
volume of arbitration referrals depends on a number of factors including the 
duration of collective agreements and on how successful the parties are in their 
negotiations. It will, of course, vary also with the number of bargaining units for 
which binding arbitration is the chosen dispute resolution process. 
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A-19 In 1980-81 there was a movement by bargaining agents to the conciliation 
board/strike process. All 13 changes in the dispute resolution process were to 
that option. As indicated in Table 3 of the Appendix to this Report, the affected 
bargaining units included computer systems administration, supervisory and 
non-supervisory employees in general services, Supervisory and non-supervisory 
employees in hospital services and supervisory and non-supervisory employees 
in correctional services. For most units it was a first-time change but this was the 
second time the correctional services employees had switched to the conciliation 
board/strike route despite their designation as employees essential to the safety 
or security of the public and therefore lacking the right to strike. 
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PERSONNEL 


B-1 There were no changes in the composition of the full-time Board during the 
year under review, but there were three departures of part-time members and 
one of an arbitration panel member. 


B-2 R. Lippé, Q.C., of Montreal reached the statutory retirement age after 
serving for over eight years as a part-time member acting as chairman of 
arbitration boards. During the year, W.C. Budgeon of Vancouver also reached the 
statutory retirement age. Mr. Budgeon had served for three years on the 
arbitration panel representative of the interests of the employer. 


B-3 L.O. Clarke, Q.C., of Truro, Nova Scotia, resigned as a part-time member of 
the Board after having been appointed to the Supreme Court of Nova Scotia. 
Mr. Clarke had served for four years as an adjudicator of rights disputes. The term 
of L.A. Roine of Ottawa, who also served as a part-time Board member in 
adjudication cases, expired at year end. He had indicated that he did not wish his 
name to stand for re-appointment because of other professional commitments. 


B-4 Thecomposition of the Board and the arbitration panels at year end is listed 
at the beginning of this report. 


PROCEEDINGS WITHIN THE BOARD’S 
JURISDICTION OTHER THAN ADJUDICATION 
AND ARBITRATION PROCEEDINGS 


C-1 Adjudication and arbitration proceedings represent the two most nu- 
merous types of proceedings that come before the Board. Each of these types of 
proceedings, which are reported on in separate sections of this report, are 
administered by one of the Board’s Deputy Chairmen and draw extensively on the 
services of part-time members of the Board. The proceedings dealt with in this 
section embrace all other types of proceedings within the Board’s jurisdiction 
under the Act and are dealt with entirely by the full-time members, usually in 
divisions of three members. 


DETERMINATION OF APPROPRIATE BARGAINING 
UNITS AND CERTIFICATION OF BARGAINING AGENTS 


C-2 The Board is empowered by the Act to determine appropriate bargaining 
units and to certify bargaining agents to represent the employees in each unit. 
Bargaining units are, as provided inthe Act, constituted along occupational lines. 
The present representation of bargaining units by bargaining agents was largely 
effected in the first two years after the coming into force of the Act. Since then 
most changes have resulted from the emergence of additional separate employ- 
ers, although occasionally a bargaining agent’s representative status will be 
challenged and supplanted by another employee organization. 


C-3 The Board had fifteen applications for certification on hand in 1980-81, two 
of them carryovers from the previous year. This larger than usual number was the 
consequence of the recent establishment of two additional separate employers, 
the Social Sciences and Humanities Research Council and the Staff of the Non- 
Public Funds, Canadian Forces. Two new bargaining units under the former and 
four under the latter employer were determined during the year. The Public 
Service Alliance of Canada was certified as the bargaining agent for five units and 
the United Food and Commercial Workers’ Union, Local No. 1973, making its first 
appearance on the list of bargaining agents, for the sixth. The complete list of 
bargaining units and bargaining agents as of March 31, 1981, isgivenin Table 1 of 
the Appendix. 


C-4 The most important of the decisions of the Board in respect of the 
certification applications was that rendered in an initial application by the United 
Food and Commercial Workers’ Union, Local No. 1973, relating to a Non-Public 
Funds Unit of operational employees at the Canadian Forces Base at Cornwallis, 
Nova Scotia. This was the first of several applications relating to Staff of the Non- 


Public Funds and in its decision the Board set the pattern of occupational 
category at each individual Canadian Forces Base as the appropriate bargaining 
unit. The Board’s determination in the Cornwallis case was the first to employ a 
geographic boundary. 


C-5 In broad terms Staff of the Non-Public Funds are civilians performing 
functions in support of military personnel at Canadian Forces Bases and paid out 
of non-public funds such as profits from the operation of base exchanges and 
admission to recreational facilities or events. A good number of Non-Public 
Funds employees work in the base exchanges which are similar to many retail 
stores in the private sector. Others are employed in messes, snack bars and in 
gymnasia and other recreational facilities. The nature of the employer’s operation 
was a key factor in the Board’s decision, which is discussed further in paragraphs 
G-1 and G-2 of this report. 


C-6 Several of the applications for certification were dismissed or withdrawn 
during the year. The Board dismisses an application when it is not satisfied, on the 
evidence of membership filed by the applicant, that a majority of the employees in 
the proposed bargaining unit wish the applicant to represent them as their 
bargaining agent. A number of proceedings were still in process at year end, all 
but one of them relating to employees of the afore-mentioned separate employ- 
ers. 


DESIGNATION OF MANAGERIAL OR CONFIDENTIAL 
PERSONS 


C-7 One of the effects of Section 2 of the Act (Definitions) is that “a person 
employed in a managerial or confidential capacity” is excluded from membership 
in a bargaining unit. Initial designation of such persons is by the Board at the time 
a bargaining agent is certified. Subsequently such persons are designated as the 
result of “updating lists” submitted by the employer. The Board has the authority 
to designate in cases where the bargaining agent objects. 


C-8 An updating list may contain a single name or the names of many persons 
and will generally reflect replacements, changes in organization or changes in the 
duties and responsibilities of particular positions. During the year Treasury Board 
filed 919 such lists affecting 60 bargaining units. Another 24 lists affecting 5 
bargaining units were filed by separate employers. A large proportion of the lists 
reflect replacement of employees on previous lists and bring no objection from 
the bargaining agent. In 22 instances of objection by the bargaining agent 
involving 34 employees the Board appointed examiners to inquire into and report 
on the employees’ duties and responsibilities. During the year the Board issued 11 
decisions affecting 46 persons proposed for designation. 


CHOICE OF DISPUTE RESOLUTION PROCESS 


C-9 Following its certification as bargaining agent by the Board, the Public 
Service Alliance of Canada specified referral to a conciliation board as the 
method for resolving negotiation disputes with the Social Sciences and Humani- 
ties Research Council in respect of the scientific and professional and administra- 
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tive support bargaining units. However, the method specified by the Alliance with 
respect to the administrative support category bargaining unit at the Staff of the 
Non-Public Funds, Canadian Forces Base, Kingston, Ontario, was referral to 
arbitration. Similarly the United Food and Commercial Workers Union, Local No. 
1973, the certified bargaining agent representing employees in the operational 
category bargaining unit at the Staff of the Non-Public Funds, Canadian Forces 
Base, Cornwallis, Nova Scotia, specified referral to arbitration as the method for 
resolving any negotiation disputes with the employer. 


C-10 Table 3 of the Appendix sets out the alterations in dispute specification 
made during the year. Table 2 shows that at year end there were 68 bargaining 
units for which arbitration had been specified and 47 for which the conciliation 
board/strike route had been specified. 


DESIGNATED EMPLOYEES 


C-11 “Designated employees” are employees whose duties are deemed to be 
essential to the safety or security of the public and who are for this reason 
prohibited under subsection 101(1) of the Act from participating in a strike. To 
this end, section 79 of the Act provides that no conciliation board may be 
established and hence no lawful strike may occur until the parties to collective 
bargaining have agreed upon, or on the objection of the bargaining agent, the 
Board has determined the employees in the bargaining unit who are to be 
designated employees. 


C-12 The Act places on the Board the responsibility of informing all designated 
employees of their designation, regardless of whether it has been agreed to by the 
parties or determined by the Board. This requirement by itself can be procedural- 
ly burdensome when large numbers of employees are involved. For example, the 
Board had 8,000 designated employees in the clerical and regulatory group to 
notify within a short period of time in August, 1980. 


C-13 In many of the cases in which objection is raised by the bargaining agent 
the parties are able to iron out their differences with the assistance of Board 
mediators. In other cases subsequent agreement by the parties onanewcontract 
does away with the need for the Board to make a determination or to notify 
designated employees. 


C-14 The Board had 29 proposed designation lists before it in 1980-81 including 
six received the previous year. Objection had been registered by the bargaining 
agents in respect of all 29. Sixteen of them, including some being held in 
abeyance pending the outcome of ratification of tentative contract settlements, 
were still in process at year end. Of the 13 proceedings concluded during the year 
most were terminated following the signing of collective agreements. In four 
cases, including that of the clerical and regulatory group, notices were sent to 
designated employees. In one of these four cases, that of the data processing 
group, the Board was required to make a determination. In the case of the clerical 
and regulatory group, it is reasonable to conjecture that the dimensions of the 
Board’s task of considering 8,000 proposed designations and a desire to see a 
conciliation board convened without delay were factors in the bargaining agent's 
withdrawal of its objection to the employer's proposal. In this case the Board had 
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devoted considerable preliminary effort towards helping the parties resolve their 
differences on the proposed designations. 


C-15 In the data processing group case the employees determined to be 
“designated employees” were mainly those directly involved in the issuance of 
monthly cheques to persons dependent on them for their income and those in 
security sensitive branches of such departments as External Affairs, National 
Defence and the R.C.M.P. In this case the Board also had to consider the question 
of the particular duties a designated employee should be required to perform 
during a strike. (See paragraph G-13 of this Report.) At year’s end the Board was 
considering a proposal by the employer to designate all operational air traffic 
controllers. (See in this connection paragraph G-12 of this report.) 


COMPLAINTS 


C-16 Section 20 of the Act requires the Board to “examine and inquire into” 
complaints relating to such matters as violations of prohibitions of the Act and 
failure to give effect to the decision of an adjudicator or a provision of an arbitral 
award. Where the Board upholds a complaint it has authority under Section 20 to 
order remedial action, and, in the event of non-compliance to report it to 
Parliament. The complaints in respect of which the Board issued decisions during 
the year under review included, among others, alleged intimidation by employer 
to prevent an employee from presenting a grievance, alleged abuse by employer 
of grievance process by designating too many employees as steps in grievance 
process, alleged intimidation by employer because of union activities, alleged 
failure of employer to give effect to an order by an adjudicator to reinstate an 
employee, and alleged failure of employer to implement, within the statutory time 
limits, retroactive pay provisions of an arbitral award. 


C-17 The Board had thirty such complaints on hand during the year under 
review including ten carried over from the previous year. The Board issued 
decisions in respect of fifteen cases and nine complaints were withdrawn. The 
principles involved in the most important of the Board’s decisions are discussed 
in paragraphs G-7 to G-10 of this Report. 


VARIOUS PROCEEDINGS UNDER SECTION 18 


C-18 Section 18 of the Act, entitled “Powers and Duties of the Board” provides 
as follows: 


The Board shall administer the Act and shall exercise such powers and 
perform such duties as are conferred or imposed upon it by, or as may be 
incidental to the attainment of the objects of, this Act including, without 
restricting the generality of the foregoing, the making of orders requiring 
compliance with this Act, with any regulation made hereunder or with any 
decision made in respect of a matter coming before it. 


In broad terms, the Board uses this section to consider allegations of non- 
compliance with sections of the Act that impose obligations on the parties 
fundamental to the purposes of the Act where no specific remedial procedure is 
provided elsewhere in the Act. 
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C-19 Seventeen various applications made during the year and thirteen carried 
over from the previous year were under consideration by the Board. All thirteen 
Carryovers concerned cases where the employer had sought to exclude certain 
persons from bargaining units on the grounds that they were employed in 
confidential positions. Following hearings in seven of the cases, at which the 
parties presented evidence and argument, the Board found that the persons 
concerned were employed in confidential positions. Two other cases were 
terminated following withdrawal of the employer’s proposals and the remaining 
four cases were withdrawn by the bargaining agent. 


C-20 The Public Service Alliance of Canada made eight applications in 1980-81 
objecting to the employer’s proposals to exclude certain persons as persons 
employed in a confidential capacity. Hearings were held in two of these cases and 
in each the Board found the exclusion warranted. One case was terminated 
following the withdrawal of the employer’s proposal and one was withdrawn at the 
request of the Alliance. Another application was being held in abeyance and three 
others were in process at year end. 


C-21 Three applications were made by the Professional Institute of the Public 
Service of Canada challenging the employer’s position that certain persons inthe 
law, architecture and town planning bargaining units were employed in a 
confidential capacity. Hearings were held in all three cases. In a decision affecting 
the law unit, the Board found that the persons concerned were properly excluded 
as persons in a confidential capacity. Decisions were pending at year end inthe 
other two cases. 


C-22 Inone application, the Alliance requested the Board to issue an order to an 
employee to appear before the Board to explain why he had not attended an 
earlier hearing in response to a Subpoena which had been issued on request of the 
Alliance. The Board held that where a person to whom a Summons is issued fails 
to appear, the party concerned may request the Board to take such steps as may 
be necessary to have the evidence of the person presented before the Board. The 
action the Board might take in response to such a request would depend upon the 
circumstances of each particular case. However this particular summons had 
been issued in connection with a hearing on a matter that was no longer in 
dispute. In the circumstances, the Board terminated the proceedings, indicating 
that any answer to the question raised by the application would be purely 
academic. 


C-23 Prior to the filing of another application, the Public Service Alliance of 
Canada had sent the Board by mail an alteration in the dispute resolution process 
for the welfare programmes bargaining unit. Because it was not delivered by 
hand, as had been intended, the alteration arrived at the offices of the Board 
several days after both the Alliance and the employer had given notice to bargain, 
thus “locking in” the then applicable process for that round of bargaining. The 
Alliance requested the Board to deem the alteration to have been received on the 
day it would have been received had it been delivered by hand. The Board found 
that it had no authority under section 18 to make the order requested. 


C-24 Another application by the Alliance alleged that the employer had 
contravened section 51 of the Act with respect to the engineering and scientific 
support bargaining unit. This section provides that, when notice to bargain 
collectively is given, terms and conditions of employment embodied in an existing 
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collective agreement remain in force until new terms have been settled on. It was 
alleged that after notice to bargain had been given, the employer began to 
reclassify certain employees in the bargaining unit, the effect of which would be 
to have their positions fall in the nursing unit which is represented by the 
Professional Institute of the Public Service of Canada. The application was 
scheduled to be heard early in the new year. 


C-25 An application by the Treasury Board requested an order from the Board 
directing the Canadian Union of Professional and Technical Employees to 
bargain in good faith as bargaining agent for employees in the aircraft operations 
unit. Following a hearing and after reviewing the circumstances and positions of 
the parties, the Board found the order sought by the employer not warranted. 


OTHER PROCEEDINGS 


C-26 Other proceedings that came before the Board during the year included 
six requests for a review of a Board decision, eleven applications for an extension 
of time to take various actions under the Act, a declaration that a strike was or 
would be unlawful, and approval of an amended Treasury Board grievance form. 
One of the review requests, relating to duties to be performed by designated 
employees, is referred to in paragraph G-14 of this report. 
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ADJUDICATION PROCEEDINGS 


D-1 The availability of facilities for the settlement of disputes relating to the 
interpretation of collective agreements has come to be an essential feature of 
modern collective bargaining. It is an area in which steady progress has been 
made in both private and public sectors towards establishing the rule of law in 
labour-management relations. In place of interminable wrangling over how 
disputed clauses of an agreement should be applied, the parties submit their 
unsettled differences to a neutral tribunal for binding determination of their 
respective rights and obligations. 


D-2 Part IV of the Public Service Staff Relations Act provides for both a 
grievance process and an adjudication system. There is a right under section 90, 
subject to certain conditions, to carry a grievance from the first to the final level 
within any department or agency to which the Act applies. Grievance procedures 
maintained by management must meet standards fixed by the P.S.S.R.B. 
Regulations and Rules of Procedure, or those agreed upon in a collective 
agreement. This grievance process, however, is distinct from the adjudication 
system, and Board adjudicators have no part in it. Itis only when an employee has 
exhausted his remedies within the department or agency concerned that he may 
refer the matter to adjudication under section 91, and then only if the grievance 
falls within certain defined categories. For the final disposition of such 
grievances, the Board is responsible. In practice, a reference is heard and 
determined by a member of the Board acting in his capacity as an adjudicator as 
well as acting “for the Board”. 


D-3 Adjudication hearings are semi-formal, being neither as formal as pro- 
ceedings in courts of law nor as informal as meetings conducted by conciliators 
or mediators. At adjudication, each party has an opportunity to adduce evidence 
by way of sworn testimony and documents properly identified. Each party also 
has the right to submit oral or written arguments based on such evidence. In 
practice, the parties as well as the adjudicator endeavour to respect the principles 
of natural justice. The parties may be represented by either lawyers or laymen 
and, within reasonable bounds, the rules of evidence prevailing in the courts are 
not strictly enforced at adjudication hearings unless, of course, it appears that fair 
play requires the exclusion of clearly non-admissible evidence. 


D-4 The P.S.S.R.B. Regulations and Rules of Procedure provide that the 
adjudicator’s decision must be in writing, summarizing the grievance itself and 
the evidence received as well as stating reasons for the result. In this way, not only 
are the immediate parties of interest provided with the rationale for the 
determination made of the issues raised by the particular grievance, but alsoa 
decision in this form may have some educational value in the field of labour 
management relations. Further, it may lead to more clear wording of related 
clauses in future agreements. 


D-5 The decisions of adjudicators relate to a wide variety of issues and range 
from those affecting perhaps only one individual to others having far-reaching 
implications in terms of “service-wide” impact and often in terms of the costs 
involved. In some cases the impact may be immediate as when the grieving 
employee’s bargaining unit extends across all or most departments. In other 
cases a decision under one clause in a particular collective agreement may 
establish a precedent influencing future interpretation of similar clauses in other 
agreements. This will help explain why, by common consent, many references are 
set aside while the parties await the outcome of similar cases before the Board or 
the Federal Court of Appeal. 


D-6 Table 10 gives the bald figures on the numbers of different types of 
references since 1967, the year the Board was established. For the reasons 
indicated in the previous paragraph a large proportion of references never reach 
the hearing stage. The cases held in abeyance are included in the bald statistics of 
Table 10 and form part of the apparent backlog. A further limiting factor on the 
number of cases scheduled for hearing over a particular period of time is the 
ability of the parties to prepare submissions and be represented. In 1980-81, the 
Public Service Alliance of Canada which acts for the largest number of bargaining 
units experienced a work stoppage by its own professional staff and the Canadian 
Union of Postal Workers was heavily involved in the work of the Beatty and 
Cournoyer grievance committees referred to in the Introductory section of this 
Report. 


D-7 Most grievances fall within the category defined by paragraph 91(1)(a) of 
the Act which provides for the reference of grievances relating to the inter- 
pretation or application of collective agreements. In the year under review, of a 
total of 1,153 employee references, 548 were made under paragraph 91(1)(a). 
Over the fourteen year period from April, 1967 to March, 1981, there were 6,903 
references of this kind. Many other grievances of the same kind were of course 
settled within the departmental grievance process before reaching adjudication. 


D-8 Certain disputes are adjudicable under provisions in section 98 of the Act. 
Either the employer or the bargaining agent may refer to the Board a dispute 
where the applicant seeks to enforce an obligation from one party to the other 
alleged to arise out of a collective agreement or arbitral award. Such references, 
which invariably raise questions of both fact and interpretation, are not ad- 
judicable under section 98 if the obligation specified is one which could be the 
subject of an individual employee grievance under section 91. Due to that 
limitation, there have been only 362 references under section 98 over the fourteen 
year period. In the year under review there were 23 such references made. It is 
important to note that references properly made under section 98 are not 
intended to be merely “declaratory” in nature (i.e. informative of the parties’ rights 
under the collective agreement) but may give rise to the full force and effect of the 
Board’s remedial powers. 


D-9 Disputed interpretation of a collective agreement is one of two kinds of 
grievance an employee may refer to the Board. The other as defined in paragraph 
91(1)(b) of the Act, is a grievance arising out of “disciplinary action resulting in 
discharge, suspension or a financial penalty”. Such cases can be processed and 
referred to adjudication with or without the support of a bargaining agent. The 
remedy is also available to employees excluded from bargaining units by reason 
of their managerial or confidential responsibilities and to former employees whose 
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employment has been terminated for disciplinary reasons. There were 605 such 
references to adjudication this year to make a total of 2,932 in the fourteen year 
period. A number of such cases turned on questions of jurisdication. The Public 
Service Employment Act of 1967 vested in the Public Service Commission or 
deputy heads the power to terminate employment by way of rejection during 
probation, release for incompetence or incapacity, declaration of abandonment, 
or lay-off due to lack of work or the discontinuance of a function. In such cases, 
adjudicators have declined to accept jurisdiction unless the employee or former 
employees could first establish that the action taken had been in reality 
disciplinary. Furthermore, it has been determined that the Board has no 
jurisdiction to intervene when the deputy head has recommended the release of 
an employee for incompetence or incapacity since an appeal procedure exists 
under the Public Service Employment Act. 


D-10 During the fourteen year period from 1967 to 1981, a total of 523 persons 
sought adjudication alleging that their employment had been wrongfully termi- 
nated by discharge or the equivalent of discharge. As of March 31, 1981 
adjudicators had rendered decisions in 501 of such cases. Of these, two had been 
dismissed as untimely and 92 on the ground that the terminations complained of 
were not within the jurisdiction of adjudicators. 


D-11 Inthe 407 termination cases where jurisdiction was accepted, results were 
as follows: full reinstatement, 30; reinstatement as probationers without retro- 
active pay, 3; compensation without reinstatement, 1; conditional reinstatement, 
6; reduced to suspension, 93; discharge upheld, 126; upheld as resignation, 1; 
settled, withdrawn or abandoned, 2; “termination” upheld, 2; withdrawn before 
hearing, 99; withdrawn at hearing, 31; withdrawn after hearing, 10; settlement 
approved, 3. It should be kept in mind, however, that the figures cited above 
related only to those employees or former employees who resorted to the 
adjudication system. Thus they do not include those who chose to accept 
discharge without contesting it, or those whose grievances were settled or 
abandoned within the grievance procedure. Nor do they include many cases 
where termination was effected under various sections of the Public Service 
Employment Act by reason of lay-off, rejection on probation, release for 
incompetence or incapacity or declaration of abandonment. 


D-12 The policy of the Board is to give high priority to the hearing and 
determination of discharge cases since it is in the interests of all parties that the 
outcome be known as soon as possible. Twenty-two such cases were un- 
avoidably carried into the year commencing April, 1981. Of that number 4 had 
been heard and decisions were pending; 2 were to be withdrawn; 4 were in 
abeyance pending disposition of proceedings before the courts or other reasons; 
12 were scheduled for hearing in April, May or June. 


D-13 The number of cases referred to adjudication is never the same as the 
number of employees seeking adjudication. The Act permits “group grievances”, 
i.e. a grievance can be presented “by an employee on his own behalf or on behalf 
of himself and other employees.” Thus there have been grievances referred to 
adjudication on behalf of as many as 80 employees. In practice, however, most 
references are filed by or on behalf of only one employee. 


D-14 The number of references received in the year under review, the 
fourteenth year of the system, totalled 1,176. In some instances groups of 
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grievances, ranging from 10 to 43 were submitted simultaneously. In such 
instances the grievances alleged that a particular article or articles of a collective 
agreement were being contravened or the same set of circumstances gave rise to 
disciplinary action being imposed by the employer resulting in a group of 
individual grievances. 


D-15 From the previous fiscal year, 3,361 employee grievances and 67 re- 
ferences under section 98 were carried over for a total case-load of 4,604 in the 
year under review. Of these 2,723 were concluded before the end of the year witha 
large number being disposed of without a hearing following withdrawals by the 
grievors or settlements negotiated between the parties. The efforts of the Beatty 
and Cournoyer committees resulted in the settlement of a large number of 
outstanding references. At year end the backlog of outstanding references had 
been reduced from the previous year’s carry over of 3,361 to 1,881 cases carried 
into 1981-82. Of this number, 69 had been heard and decisions were pending; 698 
had been assigned to adjudicators for hearing or were partly heard; and 622 were 
being deferred on request of the parties. The seemingly large number of assigned 
cases included a high proportion of grouped grievances in blocks of 50 to 100 
many of them relating to the controversial matter of technological change in 
postal operations. 


D-16 Using as a unit each day of hearing by each adjudicator, hearing days 
during the year totalled 244 and resulted in 183 written decisions disposing of 334 
cases, some of which had been consolidated or were heard on the same day. 


D-17 The principal employer and most of the bargaining agents have their head 
offices in Ottawa and for this reason it is a convenient location for many 
adjudication hearings. However, the number of local witnesses or other con- 
siderations often make it necessary or desirable that a hearing be held at or near 
the place where the grievance originated, and the preferences of the parties are 
always considered. During the year one or more hearings were held at the 
following locations: 


Alberta : Calgary, Edmonton, Red Deer 

British Columbia : Vancouver, Victoria 

Manitoba : Dauphin, Winnipeg 

New Brunswick : Bathurst, Fredericton, Moncton 

Newfoundland : Gander, St. John’s 

North West Territories 

Nova Scotia : Amherst, Digby, Halifax, Kentville, Port Hawkesbury 

Ontario : Barrie, Belleville, Fort Erie, Kapuskasing, Kingston, London, Ottawa, 
Owen Sound, Sault Ste-Marie, Scarborough, Sudbury, Thunder Bay, 
Toronto, Windsor 

Prince Edward Island : Charlottetown 

Quebec : La Tuque, Mirabel, Montréal, Québec, Sherbrooke, Sept Iles, St. 
Jérome, Trois Riviéres 

Saskatchewan : Swift Current, Yorkton 

Yukon : Whitehorse 
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ARBITRATION PROCEEDINGS 


E-1 The Public Service Staff Relations Act places an obligation on employer 
and bargaining agent alike “to bargain collectively in good faith and make every 
reasonable effort to conclude a collective agreement”. Ideally, the record would 
show that no arbitral awards were required. The best agreement is one reached by 
the parties themselves, or with the assistance of a mediator, as distinct from a 
settlement imposed by arbitration or through exercise of the conciliation 
board/strike option. It is an unfortunate circumstance that negotiated settle- 
ments, although constituting a sizeable majority of settlements (see table 
under E-6), receive relatively little publicity. 


E-2 In many cases bargaining between the parties continues even after 
arbitration has been requested. The record for 1980-81 (see Table 6 of the 
Appendix) shows that out of 26 referrals to arbitration ten were settled before the 
hearing date. These ten settlements compare with five in each of the years 1979- 
80 and 1978-79 and two in 1977-78. The Board is pleased to note that in the last 
few years nearly half of these settlements were achieved with the assistance of 
mediators from its own staff. The number of settlements negotiated after referral 
to arbitration takes on added significance when it is remembered that there were 
many predictions that the arbitration process would discourage the parties from 
arriving ata mutually acceptable collective agreement through direct negotiation. 


E-3 Referral to binding arbitration and referral to a conciliation board (with 
accompanying right to strike under certain prescribed conditions) are the 
alternative dispute resolution processes available under the Act. The choice is up 
to the bargaining agent, and it may be changed prior to a round of bargaining. 
Table 3 of the Appendix shows that in 1980-81 bargaining agents opted for 12 
changes, all of them to the conciliation board/strike process. Tables 4 and 5 list 
the bargaining agents under each process. 


E-4 During the year 26 requests for arbitration were received affecting 28 
bargaining units. The Board also had before it five requests affecting five 
bargaining units carried over from the previous year. Arbitral awards were issued 
in all of the five requests carried over. In regard to the requests filed this year, 
arbitral awards were issued in 11 cases affecting 12 bargaining units and five 
other requests affecting six bargaining units, which were received late in the year, 
were carried over and scheduled to be heard early the following year. In relation to 
five of the awards the jurisdiction of the Board was challenged by the Treasury 
Board in applications made to the Federal Court of Appeal. More particularly, 
three applications disputed the Board’s authority to make an award with 
respect to entitlement to severance pay. One of the aforementioned applications 
questioned as well the right of the Board to make an award with respect to the 
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payment of a bilingualism bonus. They were heard together and in all instances 
the Court affirmed the Board’s jurisdiction to render arbitral awards on these 
subject matters. The remaining two applications were still pending at year end. 


E-5 Changes since 1970 in the number of bargaining units using the arbitration 
process are indicated in the following table: 


BARGAINING UNITS AND EMPLOYEES UNDER ARBITRATION OPTION 


YEAR BARGAINING UNITS EMPLOYEES 

1970 100 out of 114 160,000 out of 198,000 
1977, 65 out of 102 77,000 out of 259,000 
1979 72 out of 108 77,000 out of 267,000 
1980 76 out of 109 103,000 out of 256,000 
1981 68 out of 115 81,000 out of 258,000 


E-6 There is now over 14 years of experience with collective bargaining in the 
federal Public Service pursuant to the provisions of the Public Service Staff 
Relations Act. That experience may be summarized as follows: 


Agreements negotiated at the table 521 or 61.7% 
Agreements settled by arbitration 171 or 20.3% 
Agreements with assistance of conciliator or mediator” 92506 0:9% 
Agreements following conciliation board report 35 or 4.1% 
Agreements following a strike 25 or 3.0% 
Total agreements since start of collective bargaining 844 


*Does not include services of a mediator following a strike 
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CONCILIATION, MEDIATION AND EXAMINA- 
TION 


GENERAL 


F-1 One of the fundamental purposes of the Board and the specific purpose of 
its Office of Mediation Services, is to provide neutral third party assistance to 
employers and employee organizations so that they may resolve problems and 
impasses encountered in their dealings with each other. The Board has the 
authority to impose binding decision or awards in many types of dispute but 
prefers to see a mutually agreed resolution arrived at by consensus and 
compromise. 


CONCILIATION BOARDS 


F-2 Over the year ten requests were received for the establishment of a 
conciliation board, all made by bargaining agents. Three reports were awaited at 
the end of the period and nine had been issued, including three carried over from 
the previous year. In one case, the parties reached agreement with the assistance 
of a conciliator after the request for a conciliation board was made but before it 
was established. In two disputes which led to the establishment of conciliation 
boards, one involving the clerical and regulatory group and the other the 
translation group, the Board was called on to provide mediation services in both 
pre-and post-conciliation board negotiations. 


F-3 Inthe clerical and regulatory group dispute a staff mediator was appointed 
early in 1980. Later, immediately prior to the establishment of a conciliation 
board, an outside conciliator was appointed. After the report of the conciliation 
board was issued, further negotiations failed to resolve the differences between 
the parties and strike action ensued. Finally a joint request was made by the 
parties for the appointment of former Board Chairman J. Finkelman, Q.C., as 
mediator. With the assistance of Mr. Finkelman, a settlement was reached. 


F-4 In the dispute involving the translation group a conciliation board was 
established in January 1980, but due to the large number of issues in dispute and 
the illness of a member of the conciliation board, a report was not issued until 
August. Sporadic strike activities followed and a staff mediator was appointed. A 
general strike was called and eventually a recommendation for settlement was 
made by the mediator but, before a settlement was reached, the Vice-Chairman of 
the Board met with the parties to determine a question of discipline for certain 
members of the group. 
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CONCILIATION 


F-5 Of the 25 appointments of conciliators, 23 were staff appointees. In ten 
cases a settlement was reached on all outstanding matters, and a reduction in the 
number of issues in dispute resulted in the majority of the others. One group on 
the conciliation board route reached agreement after the conciliation officer 
withdrew but before a board was established. Two cases outstanding at the end of 
fiscal year were eventually resolved without recourse to arbitration or con- 
ciliation. 


MEDIATORS 


F-6 Of eight mediator appointments seven were from the Board’s staff. The 
eighth was Mr. Finkelman, in the clerical and regulatory group dispute. Four of the 
eight cases were settled at the mediation stage, one was settled following 
mediation (translation group), one was referred to a conciliation board and two 
others were referred to arbitration. 


EXAMINATIONS 


F-7 Examiners were appointed to inquire into the duties and responsibilities of 
47 persons proposed as managerial and confidential exclusions. Actual examina- 
tions were held on 19 occasions, involving 24 persons. Here the mediatory role of 
the examiner must be noted, as in 84 individual proposals the parties settled their 
differences with the aid of mediation by the examination staff and without resort 
to a formal examination hearing. 


F-8 Table 11 of the Appendix summarizes conciliation, mediation and examina- 
tion proceedings over the year. 
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SIGNIFICANT PRINCIPLES IN BOARD 
DECISIONS OTHER THAN ADJUDICATIONS AND 
ARBITRAL AWARDS 


APPROPRIATENESS OF THE BARGAINING UNIT 


G-1 On an application for certification for a single location bargaining unit, the 
Board referred to the fact that it has in the past been strongly inclined towards the 
maintenance of service-wide bargaining units. The application related to em- 
ployees at a single base location who provided personnel support programs to 
Canadian Forces personnel and their dependents. The Board found that it 
differed from most previous applications for certification made to it in that the 
employees in the proposed bargaining unit by reason of their terms and 
conditions of employment and the nature of the employer's operations had an 
employment relationship with their employer more akin to that of employees of 
large retail merchandising chain stores or multi-branch banks and trust com- 
panies than that which one finds in respect of employees either of Treasury Board 
or of other separate employers in the federal Public Service. Accordingly, the 
Board was of the view that the principles enunciated by the Canada Labour 
Relations Board in Service, Office and Retail Workers Union of Canada and 
Canadian Imperial Bank of Commerce [1977] 2 CLRB Reports 99 applied. In that 
case, the Canada Board had expressed the opinion that employees consider the 
single location unit to be a natural unit and that the community of interest of 
employees at a single location is sufficient to hold that the single location unit is 
an appropriate bargaining unit. 


G-2 Relying on the principles enunciated by the Ontario Labour Relations 
Board in Canadian Union of Bank Employees v. Canada Trustco Mortgage 
Company [1977] OLRB Reports June 330, the Board found on the evidence in the 
instant application that the day to day relationships which existed among the 
employees on the job created the kind of community of interest which made the 
single base location unit an appropriate unit for collective bargaining. Ac- 
cordingly, the Board rejected the employer’s prqposed service-wide unit com- 
posed of asingle unit encompassing all Canadian Forces bases. The Board found 
that a single base location unit accords to an employee organization a genuine 
opportunity to acquire the bargaining rights for the employees in the unit and for 
the employees to select a bargaining agent of their choice. Moreover, the unitis a 
manageable bargaining structure which lends itself to stability in the collective 
bargaining process. By the same token, it avoids unnecessary fragmentation of 
units on a base and the attendant possibility of unstable bargaining relationships 
to the detriment of all concerned (Staff of the Non-Public Funds, Canadian Forces 
— Cornwallis — Operational Category, Board file 146-18-176). 
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ELIGIBILITY TO CAST BALLOT IN REPRESENTATION 
VOTE 


G-3 Onan application for certification, an employee organization which was 
seeking to displace the incumbent bargaining agent submitted in support of its 
application evidence of membership from a clear majority of employees in the 
bargaining unit. In response to the application, the employer filed a list of 
employees who, as of the date of the making of the application, had been 
designated as persons employed in a managerial or confidential capacity as 
defined in section 2 of the Act. The employer submitted as well a list of additional 
employees whom the employer proposed for exclusion from the bargaining unit 
on the basis that they were persons employed in a managerial or confidential 
capacity. The applicant objected to the proposed additional exclusions. The 
practice of the Board in a displacement application is to hold a representation 
vote where the applicant has submitted evidence for a clear majority of the 
employees in the unit. For purposes of clarity, the Board declared that all of those 
persons who, as of the date of the application, had been designated either by the 
agreement of the employer and the incumbent bargaining agent or by the 
determination of the Board as being persons employed in a managerial or 
confidential capacity were not eligible to cast ballots. However, all of those 
employees whom the employer alleged were employed in a managerial or 
confidential capacity but who were not so designated as of the date of the 
application were eligible to cast ballots and to have their ballots counted along 
with all of the other ballots cast. The procedure to be followed for the 
determination of the status of those employees would be established following 
the taking of the representation vote. (Radio Operations Group Certification 
Case, Board file 143-2-185). 


PERSONS EMPLOYED IN A MANAGERIAL OR CONFI- 
DENTIAL CAPACITY 


G-4 Where the employer proposed that an employee be designated as a “person 
employed in a managerial or confidential capacity” under paragraph (d) of the 
definition in section 2 of the Act, the Board considered the language of that 
paragraph which, among other things, describes such a person as having “duties 
that cause him to be directly involved in the process of collective bargaining on 
behalf of the employer”. The employee in question researched and analysed data 
for the employer and prepared a rebuttal to the bargaining agent’s case but was 
not a member of the employer’s negotiating team at the bargaining table. The 
bargaining agent submitted that paragraph (d) should be interpreted narrowly in 
order that the maximum number of people can enjoy the rights of collective 
bargaining. After referring to various dictionary definitions of the words “di- 
rectly”, “process” and “collective bargaining”, the Board concluded that the 
process of collective bargaining in the federal Public Service encompasses a 
great deal more than the actual negotiation at the bargaining table. Without 
defining the limits of the process, it would include the analysis of material 
necessary to the preparation of the employer’s mandate and the analysis and 
preparation of the employer's response to proposals of the bargaining agent. The 
employee was “directly” involved in the process of collective bargaining because 
he prepared analysis and research fundamental to the negotiating position of the 
employer (Taylor Case, Board file 172-2-339). 
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G-5 The role of the examiner who prepares a report on the duties and 
responsibilities of employees proposed for designation as persons employed ina 
managerial or confidential capacity was reviewed in one case before the Board. 
The employees were proposed for exclusion under paragraph (e) of the definition 
in section 2 of the Act on the basis that they were required by reason of their duties 
and responsibilities to deal formally on behalf of the employer with a grievance 
presented in accordance with the grievance process provided for by the Act. An 
examiner prepared reports with regard to their duties and responsibilities to assist 
the Board in making a proper determination. The bargaining agent sought 
unsuccessfully to adduce evidence before the examiner tending to demonstrate 
abuse of process by the employer with respect to these proposed exclusions. At 
the hearing on the merits, the bargaining agent claimed that the examiner had 
erred in not investigating this possibility. The Board held that the mandate of the 
examiner was to inquire into the duties and responsibilities of the employees 
proposed for designation and it was satisfied that the examiner had fulfilled his 
mandate. However, it was still open to a party to present evidence and argumentat 
the hearing before the Board with respect to any matter that was relevant to the 
issue (Bandravala Case, Board file 173-2-325). 


G-6 The employer proposed that an employee be designated pursuant to 
paragraph (g) of the definition of “person employed in a managerial or 
confidential capacity” in section 2 of the Act. Since the employee gave financial 
advice to his superior which could result in the lay-off of another employee or in 
the reduction of available overtime, the Board was of the view that his duties put 
him in a conflict of interest position. It mattered little that the other employees 
affected might belong to a bargaining unit other than that of the proposed 
employee. As a result, the Board held that the possibility of a conflict of interest 
was sufficient to have him excluded under paragraph (g) (Gascon and Edoin- 
Benoit Case, Board file 174-8-320). 


UNFAIR PRACTICES 


G-7 A complaint brought under paragraph 20(1)(c) of the Act alleged that the 
employer had failed to give effect to a decision of an adjudicator with respect toa 
grievance. The adjudicator had ordered the reinstatement of the grievor, together 
with reimbursement of the salary he had lost as a result of the imposition of an 
indefinite suspension. The employer had reinstated the grievor in conformity with 
the adjudicator’s ruling. However, the employer had reduced the amount due to 
him for loss of salary by deducting the amount he had earned on his own initiative 
during the period of suspension. The complainant alleged that in calculating the 
latter amount the employer should have deducted the expense incurred by himin 
moving to this new place of employment which was located in another city. In 
upholding the complaint, the Board referred to the principle that there is a duty to 
mitigate damages which implies that an employee whose grievance against 
suspension or discharge is allowed will be entitled to the salary lost, less his 
earnings from alternative employment elsewhere. The Board found that thereisa 
corresponding obligation on the part of the employer to take into consideration 
the expenses incurred with a view to obtaining that employment (Luc Turgeon and 
Doug Love, Board file 161-2-211). 


G-8 In another complaint filed under paragraph 20(1)(c) of the Act, the 
complainant alleged that the employer had failed to give effect to a decision of an 
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adjudicator with respect to a grievance. The adjudicator had substituted a period 
of suspension for the discharge imposed by the employer and had ordered the 
reinstatement of the grievor upon termination of the period of suspension. During 
the period of suspension, the employer brought an application to the Federal 
Court of Appeal under section 28 of the Federal Court Act to review and set aside 
the adjudicator’s decision. As this application was still pending upon completion 
of the period of suspension, the employer refused to reinstate the grievor until the 
Court rendered a decision dismissing it. ln upholding the complaint, the Board 
found that subsections 96(4), (5) and (6) together with subsection 100(1) of the 
Public Service Staff Relations Act make it clear that decisions of adjudicators are 
intended to be final and binding on the parties. Moreover, there are no provisions 
in the Act which permit or even contemplate any delay in the implementation ofa 
decision of an adjudicator. Accordingly, the mere making of a reference under 
section 28 of the Federal Court Act does not create an automatic stay of execution 
of an adjudicator’s decision (Pierre Marleau et al. and Treasury Board, Board file 
161-2-210). 


G-9 The complainants filed a complaint under paragraph 20(1)(b) of the Act 
alleging that the employer had failed to give effect to a provision of an arbitral 
award. More specifically, it was submitted that the employer had failed to 
implement the retroactive pay provisions of an arbitral award within the statutory 
period of ninety days as provided by section 74. The complainants requested the 
Board to award damages to them against the employer for the delay and prejudice 
suffered. In dismissing the complaint, the Board found that, although the 
employer had issued the retroactive pay cheques to the employees concerned 
prior to the filing of the complaint, it had failed to issue them within the statutory 
period. The Board pointed out that section 74 of the Act places a responsibility on 
the employer to ensure that the provisions of an arbitral award are implemented 
within a period of ninety days from the date the award becomes binding, or within 
such longer period as, on application, appears reasonable to the Board. 


G-10 Where it becomes evident to the employer that it will be unable to 
implement all of the provisions of the arbitral award within the statutory period, it 
is incumbent on the employer to make an application to the Board in which it sets 
out the reason for the delay and requests the Board to extend the statutory 
implementation period. Whether such a request will be granted by the Board will 
depend on the circumstances of each individual case. In failing to apply for an 
extension in this case the Board found that the employer had ignored its statutory 
responsibility. Pursuant to subsection 20(2) of the Act, where the Board 
determines that a person has failed to give effect to a provision of an arbitral 
award, it has the authority to make an order directing that person to give effect to 
the provision or to take such action as may be required to give effect to the 
provision. However, the Board was of the view that the authority to make an order 
directing a person to give effect to a provision of an arbitral award cannot be 
interpreted as providing the Board with the authority to award damages (A. 
Hlavats et al. and R. Ritchie et al., Board file 161-9-207). 


DESIGNATION OF EMPLOYEES UNDER SECTION 79 OF 
THE ACT 


G-11 The Board had occasion to consider once more the scope of its authority 
under subsection 79(1) of the Act to determine “the employees or classes of 


26 


employees in the bargaining unit. ..whose duties consist in whole or in part of 
duties the performance of which at any particular time or after any specified 
period of time is or will be necessary in the interest of the safety or security of the 
public”. Such designated employees are prohibited from withdrawing their 
services when the other employees in the bargaining unit engage in a lawful 
strike. The employer proposed for designation all of the employees in the air 
traffic control group bargaining unit in light of a decision by the Minister of 
Transport under the Aeronautics Act to maintain all government aerodromes and 
air stations operational at all reasonable times. As a preliminary matter, the Board 
considered whether in rendering its determination under section 79 it was bound 
by the decision of the Minister. The Board concluded that there was no provision 
in the Public Service Staff Relations Act, the Aeronautics Act or any other statute 
which imposes a limitation on or in any way fetters the authority accorded to the 
Board under section 79. This being so, the Board in making determinations in 
respect of “designated employees” is not bound to take into account ministerial 
or governmental pronouncements as to the level of service to be maintained. 
Further, in the absence of any definition or guidance in the Public Service Staff 
Relations Act as to the interpretation or meaning to be attached to the words 
“safety or security” in relation to the public, the Board must apply the criteria it 
deems to be appropriate, in any particular case, based on the evidence and 
arguments placed before it by the parties of interest. 


G-12 Implicit in making its determination as to the number or classes of air 
traffic controllers needed for designation is the requirement that the Board make 
a decision as to the level of services that is necessary to be maintained at federal 
government regulated airports in order to ensure the safety or security of the 
public in the event of a lawful strike. The level conceivably could be the same as 
that directed by the Minister of Transport. Under those circumstances, there 
would presumably be reason to designate the full complement of operational air 
traffic controllers as proposed by the employer. On the other hand, the Board 
conceivably could find that a substantially reduced level of services, possibly the 
level agreed upon by the parties during previous negotiations, is sufficient for the 
safety or security of the public. In such an event the number of air traffic 
controllers required for designation would be dramatically lower (Air Traffic 
Control Group Designated Employees Case, Board file 181-2-134). An appli- 
cation by the employer under section 28 of the Federal Court Act to review and set 
aside this decision was pending at year’s end. 


G-13 In another case, the Board determined that an employee designated under 
section 79 of the Act may be required, in the event of a strike, to perform only 
those duties for which he has been designated, either on agreement of the parties 
or by decision of the Board. The purpose of section 79 is to protect the public but 
only to the extent of ensuring that those duties required for safety or security are 
maintained in the event of a strike by employees in the particular bargaining unit 
(Data Processing Group Designated Employees Case, Board file 181-2-116). 


APPLICATION UNDER SECTIONS 18 AND 25 OF THE ACT 


G-14 In anapplication brought under section 18 and section 25 of the Act, the 
Board elaborated further on the scope of the duties to be performed by an 
employee designated under section 79 of the Act. The bargaining agent sought 
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clarification from the Board with respect to an earlier decision wherein the Board 
had recorded the agreement of the parties with respect to the designation of 
certain employees. What the bargaining agent now required from the Board was a 
determination as to the duties to be performed by the said designated employees. 
The Board held that employees designated pursuant to section 79 are to perform 
the full scope of their duties unless the parties otherwise agree or the Board 
otherwise determines. Conversely, employees so designated are not required by 
reason of their designation to perform duties in addition to those normally 
required of their position (The Public Service Alliance of Canada and the 
Treasury Board, Board file: 125-2-17). 
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SOME SIGNIFICANT PRINCIPLES ESTABLISHED 
IN DECISIONS OF ADJUDICATORS 


QUESTIONS OF STATUS AND JURISDICTION 


H-1 The words “disciplinary action” in paragraph 91(1)(b) of the Act have had 
the effect of putting on employees the onus of establishing the disciplinary intent 
of the employer when the latter has alleged to be acting according to other 
statutory provisions or on the basis of its administrative or managerial authority in 
responding to certain acts or conduct by employees. Conduct which may be of 
such nature as to warrant disciplinary action may, in various circumstances, be 
regarded as grounds for administrative action or severance of employment 
without offering to the employee the adjudication recourse. In Macrae (Board file 
166-2-6998), a dispute as to the adjudicator’s jurisdiction arose as a result of a 
probationary employee being rejected for her failure to report for work on a 
timely, regular and consistent basis. Recognizing that such conduct, while being 
of such a nature as to warrant disciplinary action, may be similarly regarded as 
evidence thata person serving a period of probation is not Suitable to fill a position 
ona permanent basis, the adjudicator affirmed the principle that his jurisdiction is 
wholly dependent on the employee establishing in some fashion that the true 
motivation of the employer in taking the course of action it did was to punish the 
employee for some omission or misconduct. 


H-2 In Bie (Board file 166-2-9157), the voluntariness of an employee's decision 
to resign her position as a public health nurse, together with the underlying intent 
of the employer in attempting to secure the employee’s resignation were 
considered by the adjudicator to be the two elements necessary to arrive at a 
finding of disciplinary intent sufficient to confer jurisdiction. In that particular 
instance, the evidence established that at the time of her resignation, the grievor, 
who was having difficulties with the officials of the Indian Bands to whom she was 
providing service, was suffering from high blood pressure and was taking 
excessive medication which made her feel groggy and confused. Noting 
management’s awareness of the grievor’s state of health and its failure to advise 
the grievor to consult with a person independent of the employer before arriving 
at a decision, the resignation was found to be lacking the essential element of 
voluntariness and management's attitude in securing the employee's resignation 
was considered indicative of a decision to punish the latter for becoming persona 
non grata to the Indian officials by severing the employment relationship. 


H-3 There was, however, no finding of jurisdiction in the case of unilateral 


downward reclassification of employees depriving them of salary increase 
expectations that would have materialized had their classification not been 
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downgraded. While the employees had alleged they were the victims of a financial 
penalty, the allegation as well as the evidence as to an ostensible or camouflaged 
disciplinary action on the part of the employer was nonexistent on the face of the 
grievance as was proof of a disciplinary intent. Furthermore, the claim of 
demotion by the employees proved unfounded as there was no change in duties, 
assignment to another position or pay loss. The employees’ salaries remained as 
they were prior to the contested reclassification action and while a monetary loss 
was effectively incurred, this did not constitute a financial penalty. Moreover, as 
the disciplinary connotation had been added to the grievance solely after it had 
reached the adjudication level, the adjudicator would still have remained unable 
to take jurisdiction as the grievance would not have been the same as the one 
presented at the departmental grievance process level. The principle enunciated 
in the Federal Court of Appeal’s judgment in James Francis Burchill v. Attorney 
General of Canada [1981] 1 F.C. 109 was applied: Dorcas etal. (Board files 166-2- 
3451, 3452, 3443 & 3454). 


H-4 The words “financial penalty” at paragraph 91(1)(b) of the Act must receive 
the usual or normal meaning. Thus, a financial loss suffered by anemployee must 
be looked atin terms of benefits he was actually intended to receive as a matter of 
right. Consequently, where an employee’s new assignment results in the loss of 
the bilingualism bonus he was entitled to as a result of his previous duties in a 
preferred assignment, and where the employer's managerial decision is disciplin- 
arily motivated, such a financial loss may form the basis of a grievance as sucha 
bonus, while not provided for in the collective agreement, must be looked at as an 
element of pay or remuneration. Where the new duties will not generate, as a 
certainty, added income which would offset the loss related to the bilingualism 
bonus, such a loss may be construed as a financial penalty clothing the 
adjudicator with jurisdiction under paragraph 91(1)(b) of the Act: Ménard (Board 
file 166-2-5943). 


H-5 In Robb (Board file 166-2-5394), substantial funds inexplicably disap- 
peared from the moneys received by a Post Office wicket clerk. Repeated 
requests by the employer for reimbursement coupled with “threats” of possible 
wage deductions to cover the shortage caused the grievor to voluntarily 
reimburse the employer for the missing funds. Recognizing the employer had 
available to it statutory procedures which would have entitled it to make the 
necessary deductions from the grievor’s wages, a recourse it did not have to turn 
to as the employer managed by its “threats” to accomplish indirectly what it had 
the right to do directly, the adjudicator took jurisdiction on the basis that 
reimbursement in such circumstances affected the quantum of wages to which 
the employee was entitled pursuant to the collective agreement. 


H-6 In a further decision in the same case, the adjudicator concluded that 
failure by the grievor to indicate with particularity under which paragraph of 
section 91 of the Act the grievance was filed did not make the grievance basically 
defective. Applying A.G. of Canada v. Gregoire ({1978] 2 F.C. 11) and distin- 
guishing Andrews v. Brent et al., 113 D.L.R. (3d) 67, the adjudicator noted there 
was no allegation of negligence against the grievor and no attempt to utilize a 
recovery procedure provided under the Financial Administration Act. Having 
regard to the judgment of the Federal Court (Trial Division) on an application fora 
writ of prohibition (Attorney General of Canada v. Larry A. Roine et al. [1980] 2 
F.C. 155) to the effect that the recovery from a postal clerk of an amount lost ina 
financial transaction falls within paragraph 91(1)(b) of the Act, the adjudicator 
took jurisdiction under that provision. 
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H-7 Jurisdiction to hear a grievance may not be conferred by the terms of the 
collective agreement where statutory provisions expressly or impliedly deprive an 
adjudicator of such jurisdiction. Provisions of a collective agreement providing 
that no disciplinary action of any kind could be taken without just, reasonable and 
sufficient cause, were purported to clothe an adjudicator with jurisdiction where it 
was alleged that disciplinary action, in this particular instance inclusion of a 
disciplinary counselling report in an employee’s personal file, was not for just 
cause. The employer's duty to treat its employees fairly does not originate in the 
collective agreement and an allegation that the employer acted without just 
cause, where the latter’s action does not fall within the purview of paragraph 
91(1)(b) of the Act, does not bring the grievance within the four corners of the 
matters subject to adjudication as grievance against the application or inter- 
pretation of a collective agreement. The parties to a collective agreement cannot 
do indirectly, ina collective agreement, what they cannot do directly by reason of 
statutory restrictions: Rivard (Board file 166-2-9413). A subsequent application 
by the bargaining agent to the Federal Court of Appeal to review and set aside the 
decision of the adjudicator was pending at year’s end. 


H-8 Where provisions of a collective agreement provide for the employer’s use 
of surveillance means for the protection of its property but specifically stipulate 
that these may not be used for the gathering of evidence in support of disciplinary 
measures unless these result from the commission of a criminal act, it was argued 
that an adjudicator could not consider evidence gathered through these means as 
the latter’s jurisdiction would not allow him to determine whether the factual 
situation involved a criminal act. In Malouin (Board files 166-2-8792 and 9345), 
postal inspectors manning observation galleries witnessed acts of vandalism by 
an employee. While recognizing his lack of jurisdiction to find that a criminal act 
punishable under the Criminal Code had been committed, the adjudicator was of 
the opinion that the offence could be equated to a criminal act, solely for the 
purposes of applying the collective agreement. As the observation gallery was a 
preventive measure which happened to be in use at the time of the offence, the 
evidence tendered by the inspectors was admissible. While the collective 
agreement provided for a time limit to file an offence report in the employee’s 
personal file, the adjudicator recognized the difficulty facing the employer when 
the alleged offence appears to be of acriminal nature but when there has been no 
criminal charge laid or Court decision issued. In such instances, given the 
wording of the collective agreement, it falls within the adjudicator’s province to 
determine whether such actions or offences are equivalent to a criminal offence. 


H-9 Where the collective agreement establishes certain criteria for certain 
things, including assignments and vacant positions, additional conditions or 
criteria cannot be unilaterally imposed by the employer and subsequently relied 
upon in support of an objection to jurisdiction alleging the grievance to be against 
conditions not part of the agreement. The test to be applied under section 91 of 
the Act is whether the effect on the grievor is sufficiently immediate, direct and 
personal. Therefore, where the collective agreement provides that cross-over will 
be on the basis of physical ability and seniority, the employer’s decision to impose 
an additional requirement would affect the grievor’s rights under the collective 
agreement. It is irrelevant that the grievor may also have rights under another 
statute, namely the Public Service Employment Act, as the rights the grievor’s 
action is seeking to protect originate in the collective agreement. There was no 
basis for the adjudicator to conclude that remedies under another statute should 
be exhausted before presenting a grievance alleging a misinterpretation of a 
provision of a collective agreement: McMahon (Board file 166-2-9365). 
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H-10 Where a bargaining agent has chosen conciliation as the method of 
dispute resolution, section 51 of the Act provides that where notice to bargain is 
given, any term or condition of employment that may be embodied in a collective 
agreement and that was in force on the day the notice was given, shall remain in 
force, except as provided by any agreement in that behalf, until such time as a 
collective agreement has been entered into by the parties, seven days have 
elapsed from the receipt by the Chairman of the report of the conciliation board, 
or the Chairman has notified the parties of his intention not to establish a 
conciliation board. In Marchello (Board file 166-2-9183), the grievor, a designated 
employee under section 79 of the Public Service Staff Relations Act, failed to 
receive a minimum of seven days’ notice of a change in his regular work shift 
which occurred during a lawful strike by members of his bargaining unit. The 
grievance, which arose following the expiration of the section 51 period, resulted 
from the employer's failure to pay the premium provided for such a violation in the 
expired collective agreement. Upon resolving their interest dispute the parties 
signed a memorandum of settlement which provided that the expired collective 
agreement would operate retrospectively during the period of time when theright 
to engage in a lawful strike was exercised by the employees in the bargaining unit. 
The memorandum contained no provision which would limit the employer's 
liability with respect to those provisions of the expired collective agreement that 
were impractical if not impossible to meet. Since the memorandum was not 
offensive to the provisions of the Act there was nothing to prohibit the adjudicator 
from finding a bona fide grievance had been referred to adjudication under 
paragraph 91(1)(a) of the Act involving the interpretation or application of a 
provision of a collective agreement that was in force at the time the matter 
complained of occurred. 


QUESTIONS OF PROCEDURE AND EVIDENCE 


H-11 The common law maxim of “Omnia preasumuntur rite esse acta” (all 
things are presumed to have been legitimately done until the contrary is proven) 
was considered in Vetro (Board file 166-2-8131). It was argued that the employer 
had failed to establish in evidence that the staff member who accepted the 
grievor’s resignation was a representative of the employer properly “authorized” 
by the Deputy Head for purposes of section 26 of the Public Service Employment 
Act to accept, in writing, the grievor’s resignation. The adjudicator, after a review 
of jurisprudence, found that the exercise of a function by an individual acting in an 
official capacity may be presumed to have been regular until the contrary is 
proven. The maxim raises a rebuttable presumption of fact that may be 
contradicted by proof of the party asserting the contrary. However, the issue 
challenging the propriety of the exercise of the Deputy Head’s authority must be 
raised at the very outset of the hearing. On the evidence before the adjudicator, a 
rebuttable presumption existed with respect to the staff officer’s authority to 
accept the grievor’s resignation. 


H-12 Two preliminary questions were raised in the case of Martyr (Board files 
166-2-9346 to 9351). Firstly, to support its contention that the discharge of the 
grievor was null and void in that it was not imposed by anyone with authority to 
effect a discharge, section 41 of Chapter 7 of the Department of National Defence 
Civilian Personnel Administrative and Accounting Manual was cited (“The DM, 
personally, or in his absence the Associate ADM (Per), personally, may discharge 
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any employee”). The adjudicator rejected this contention noting that the 
jurisprudence of the Board establishes that a departmental manual is essentially a 
set of guidelines which, while directory in character, do not establish procedural 
preconditions that are binding in law and he applied the decision of Vetro (above) 
on the issue of the presumed authority of individuals acting in an official capacity. 
Secondly, it was argued that the discharge was null and void in that the grievor 
was denied natural justice because she was given no opportunity to be heard by 
anyone authorized to effect her discharge. In answer, the adjudicator found that 
while the grievor may have had concerns about the fairness of the disciplinary 
hearings or the efficacy of the grievance process she was still entitled to refer to 
adjudication any claim that she had been penalized unjustly. There were 
therefore, no grounds for declaring the employer’s decision to discharge the 
grievor null and void. 


H-13 An article in a collective agreement which provided that no report may be 
placed in the file of an employee or constitute part thereof unless a copy is sent to 
the employee within 10 calendar days after the date of the employee’s alleged 
infraction, or of its coming to the attention of the employer, was at issue in 
Marinacci (Board file 166-2-9469). The alleged misconduct took place on July 25, 
1980. A week-end and a day of sickness intervened. On July 29, 1980 the grievor 
was notified that a disciplinary interview would be held on July 30 and on 
August 8, 1980 a disciplinary notice was sent. The adjudicator, quoting from 
Williams (see Thirteenth Annual Report, paragraph I-13) rejected the submission 
of counsel for the grievor that the August 8th disciplinary notice violated the time 
requirements imposed by the collective agreement. It is only after the completion 
of an investigation that an employer may reasonably conclude whether grounds 
exist for discipline. On the facts, the employee’s alleged infraction could not have 
been said to have come to the attention of the employer until the conclusion of the 
disciplinary interview on July 30, 1980. Thus, the disciplinary notice fell within the 
time limit. 


H-14 As a complete defence to a disciplinary action the grievor relied on the 
failure of the employer to comply with the requirement of its giving a 24 hour 
notice in advance of the disciplinary interview as provided for by the collective 
agreement. The adjudicator held that the failure to give a 24 hour notice of a 
disciplinary interview did not invalidate the subsequent disciplinary action. This 
was so even though there existed a letter written by the Deputy Postmaster 
General that the Department would adhere to the provision in all disciplinary 
situations. Such letter did not add to the employer’s obligations: Johnston (Board 
file 166-2-9229). 


H-15 In Bergeron (Board files 166-2-7801 to 7804) counsel for the employer 
requested that the adjudicator disqualify himself from hearing the case on the 
following grounds: the four employees who filed the grievances before him had 
also filed grievances in a previous case; there was identity of cause, circum- 
stances and object, the only difference being that the collective agreement which 
applied was the most recent one; through the obiter dictum contained in that 
previous case he had already expressed an opinion on the matter. In answering 
this challenge to his objectivity and impartiality, the adjudicator noted that a 
different collective agreement was involved in the previous case and his 
comments therein were personal and were made with the intent of helping the 
parties achieve a settlement. He was ready to hear the submissions of the parties 
on the applicable agreement and to modify his position if necessary. In addition, 
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he cited the decision in Boudreau (Board file 166-2-1014) where it was held that 
the fact that an adjudicator had rendered a decision in a basically similar case did 
not mean that he had prejudged the one before him. The request was therefore 
denied. On an application by the employer to the Federal Court of Appeal to 
review and set aside the decision of the adjudicator the Court rejected the 
argument that the comments and interpretations made by an adjudicator in one 
proceeding could serve as a basis for an allegation of bias in another proceeding. 
The decision, however, was set aside on other grounds. 


H-16 An adjournment was requested by counsel for the employer in Benard 
(Board files 166-2-8953 and 9330) on the ground that it was impossible for him to 
proceed and present his evidence of a culminating incident for discharge as the 
union had opted to refer all other grievances concerning the same employee to 
one of the national grievance committees in accordance with provisions con- 
tained in the appendix to the collective agreement. These other grievances 
related to suspensions ranging in duration from the remainder of a shift to ten 
days. In the disposing of this preliminary matter the adjudicator was cognizant of 
his obligation to render justice to the parties, to take into consideration the 
principles of natural justice and to have complete evidence before rendering a 
decision. He held that until he was presented with the complete disciplinary 
record of the employee he could not make a finding on the validity or adequacy of 
the penalty (should the grounds for discipline be proven) and that therefore, the 
matter should be adjourned until the national grievance committee had disposed 
of the other grievances. 


H-17 On January 21, 1979, the date of an incident that gave rise to the 
employer’s decision to discipline, the parties were governed by the provisions of a 
collective agreement whose expiry date was January 30, 1977. In fact the 
collective agreement remained in effect until December 31, 1979 “save and except 
for clauses modified by the parties or by the arbitral award rendered by Lucien 
Tremblay on March 31, 1979”. By virtue of the “Tremblay Report” an article of the 
collective agreement, which provided that all reports “shall be removed from the 
employee's file after a period of 24 months following the date of the infraction or 
other unsatisfactory conduct”, was modified to require the removal of such report 
12 months from the date the last infraction of a similar nature occurred. As a result, 
by the time the matter came up for hearing at adjudication, the report on the 
grievor’s misconduct of January 21, 1979 had been removed from his personal 
file. Because of this circumstance, and because the relevant article stipulated that 
no report relating to an employee’s conduct could be used against him unless it 
was on his personal file, it was argued that the employer was precluded from 
adducing any evidence of the alleged misconduct at the hearing. In rejecting this 
preliminary objection the adjudicator made reference to the fact that when the 
collective agreement was amended by the imposed settlement of the “Tremblay 
Award” such settlement was made “without prejudice” to the disposition of all 
outstanding grievances that could result in references to adjudication. All such 
grievances would be governed by the terms of the collective agreement in 
operation prior to the Award (that is, before March 31, 1979). He concluded that 
the removal of reports and documents from the personal files of employees whose 
grievances were still outstanding at the time of the Award was done “without 
prejudice” to the employer’s right to rely on the article of the old collective 
agreement: Valiquette (Board file 166-2-8418). 
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H-18 A memorandum dealing with the attendance and performance of the 
grievor was received in evidence, during a hearing concerning a suspension for 
drinking and insubordination, pending a ruling as to its admissibility as a 
disciplinary document. It was held that the document was not disciplinary. While 
it drew to the attention of the grievor certain employer concerns regarding his 
attendance and performance, it suggested incapacity as a cause and urged a 
medical examination to determine the degree of incapacity. This was not the type 
of document that an employee could challenge through the grievance procedure: 
Gordon (Board file 166-2-9372). 


H-19. In Lafontaine (Board file 166-2-9355) counsel for the grievor sought to 
introduce evidence on the disposition of similar cases by the employer in an 
attempt to establish discriminatory treatment of the grievor. Counsel for the 
employer, on the other hand, objected to its introduction, arguing that the 
adjudicator could only admit such evidence if he was seized of the cases that were 
to be used for purposes of comparison. The adjudicator, in disposing of this 
objection, was cognizant of the basic principle that similar cases must be dealt 
with in a like fashion. It was his opinion that in order to show the actual concern 
that management has for the impugned behaviour it is necessary to know the 
employer's attitude toward offences similar to the one alleged against the grievor. 
Consequently the union can present evidence designed to show that the grievor 
was discriminated against when he was disciplined for the alleged offence. 
However, he cautioned that the burden of establishing discriminatory treatment 
rests with the grievor and that the evidence so presented must be sufficient to 
enable the adjudicator to determine whether the circumstances of the case of 
which he is seized, and those of the cases to be cited by way of comparison, are 
similar. 


H-20 The admissibility of affidavit evidence was considered in Speck (Board file 
166-2-6042) a case involving a customs inspector discharged for the fraudulent 
importation of a used trailer. The only evidence presented by the employer 
concerning the purchase price of the trailer was the affidavits of the trailer 
salesman and dealer. The adjudicator noted the arbitral jurisprudence which 
clearly establishes that the arbitrator cannot rely on hearsay evidence to 
conclude that a fact essential to a case is true. She found nothing to indicate that 
the persons who signed the affidavits or who were directly involved in those 
events were unable to come and testify. Consequently she concluded, applying 
the best evidence rule, that the only evidence presented by the employer that 
could be considered with respect to the purchase price of the trailer was the fact 
that an investigation had been held into the matter. 


DISCIPLINARY ACTION 


H-21 Sexual harassment was the issue in Libitka (Board file 166-2-8128) and 
Yargeau (Board file 166-2-8614). In the former case the grievor allegedly forcibly 
brought a female co-worker into a private office, put his hands on her shoulders, 
pushed her against the wall and told her of the effect she had on him. Confronted 
with two versions of the incident the complainant’s version was preferred and the 
five day suspension was upheld. The adjudicator stressed that this was a serious 
matter, particularly as it had occurred in the work environment. Further, she 
stated that female employees should not be put in situations where they have to 
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submit to the unwanted advances of their co-workers. Misconduct of this type has 
an effect on the effectiveness of employees and creates an atmosphere which is 
not conducive to harmonious work relationships between employees. 


H-22 In Yargeau acorrectional officer who was checking visitors at the entrance 
of a detention center, was suspended for three days for acting unacceptably 
towards a female civil employee working temporarily at the center. The grievor 
allegedly approached the employee at the main entrance of the institution, put his 
hand around her neck, made remarks with regard to “after hours body searches” 
and asked her for a drink at the hotel where she was staying. As in Libitka 
credibility was in issue, the adjudicator preferring the testimony proferred by the 
female employee. He also recognized the seriousness of the act of misconduct 
noting it to be inconsistent with the grievors employment with the Penitentiary 
Service. The grievance was therefore denied. 


H-23 The extent to which an employee may be heard to criticize, censure or 
challenge the actions of the employer was considered in Chedore (Board file 166- 
2-9320) and Crowchild (Board file 166-2-8119). Chedore involved a local union 
president suspended for ten days for his statements to the press, and in 
broadcasts, critical of the postmaster of the post office in which he worked. The 
employer submitted that an employee could criticize the employer publicly but 
only with respect to collective bargaining and negotiations or with respect to the 
implementation of the collective agreement. The adjudicator, in determining the 
case, quoted extensively from Stewart (see Ninth Annual Report, paragraph I-11) 
and found that while there could be some criticism of the employer, such criticism 
must be related to the terms and conditions of employment. The grievor’s 
statements here, statements which were directed against the employer itself, 
went beyond the permitted bounds. Further, the adjudicator found that union 
officers are not immune from discipline resulting from improper statements made 
to the press or in public. However, he reduced the ten days suspension to two 
days noting that management had failed to discipline in similar circumstances. 


H-24 In Crowchild (Board file 166-2-8119) the grievor, an Indian who was 
employed by the Department of Indian and Northern Affairs, was suspended for 
four days for distributing .a letter that she had written to several Indian Band 
Councils which was highly critical of a policy to be implemented by the 
Department. The adjudicator reiterated the principle that public servants are 
under an obligation to restrain their criticism of Government policy. The 
distribution of the letter was misconduct which was not excused by reason of its 
being an expression of concern by her in her capacity as a private citizen or an 
Indian. In fact, the seriousness of this misconduct was increased by reason of the 
grievor’s status as an Indian and her relationship to the people to whom the letter 
was distributed, by the timing of its distribution, by the nature of her duties, and by 
the extreme, if not inflammatory language of the letter. The four day suspension 
was therefore found to be justified. 


H-25 The grievor, employed as a customs inspector for Revenue Canada, was 
discharged for contravening section 32 of the Public Service Employment Act 
(“...no employee shall engage in work for, on behalf of or againsta candidate for 
election... (or) a political party”) and for disregarding departmental policies 
regarding participation by employees in political activities. Impugned were four 
letters which the grievor had submitted to local newspapers indicating his 
support of a particular political party. The adjudicator found that a letter to the 
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editor of a newspaper requires an expenditure of effort which must be assumed to 
have some conscious purpose. It is directed to the end of being published and to 
influence the opinions of those who read it. It therefore comes within the 
definition of work, and if the contents touch on some aspect of the political 
process, it is a form of political activity or political work. But he cautioned that itis 
not necessarily a form of work prohibited by section 32, and after reviewing the 
contents of those letters he concluded that only two of them contravened the 
section. While there was just cause for disciplinary action by the employer the 
adjudicator held that the penalty of discharge was excessive. He was cognizant 
that the grievor had previously been discharged (and later reinstated, aftera one- 
year suspension) for running as a candidate in an election after leave of absence 
for this purpose had been refused him by the Public Service Commission (see 
Thirteenth Annual Report, paragraph I-33). However he did not feel that the 
doctrine of culminating incident was a relevant consideration in assessing the 
appropriateness of the penalty as the misconduct in the present case was much 
less serious than the blatant insubordination of the previous incident and turned 
on the interpretation of an imprecise statutory provision. A three-month suspen- 
sion was substituted: Brewer (Board file 166-2-8889). 


H-26 An adjudicator applied the principle of “justice being tempered with 
mercy” in the case of Brunn (Board file 166-2-8940). A letter carrier, while 
delivering mail to a shopping center, stole $3.42 worth of goods from a 
supermarket. Following his conviction for the criminal code offence of theft under 
$200 he was indefinitely suspended and later discharged. While admitting the 
incident, it was alleged that because of the grievor’s severe diabetic condition he 
was operating under a state of diminished responsibility. The adjudicator rejected 
this defence because of the dubious quality of the medical evidence (medical 
reports of a hearsay nature were adduced into evidence) and because of the 
grievor’s failure to take the witness stand. The issue was whether the employer’s 
concerns for the integrity of the postal service and the protection of its clients’ 
property could only be appeased by terminating the grievor’s employment. He 
noted that the grievor had never before been involved in an act of moral turpitude 
and that depriving him of his principal means of support was too onerous having 
regard to the nature and extent of his wrongdoing. Moreover, a lengthy 
suspension would demonstrate to all other employees that theft would not be 
tolerated. The grievor was reinstated but without compensation. 


H-27 I|n Bocchicchio (Board file 166-2-9237) the employee, a Customs Inspec- 
tor, had been discharged after pleading guilty to a charge of possession of 
marijuana. The employer sought to introduce wiretap evidence in its possession 
at the adjudication to support its case. After finding this evidence to be 
inadmissible, the adjudicator followed the decision in Dussault (Thirteenth 
Annual Report, paragraph I-22) regarding the criteria for discharge arising out of 
conduct away from the workplace. In allowing the grievance, the adjudicator held 
that no evidence had been produced showing harm to the employer's reputation. 
Although the adjudicator found evidence of reluctance on the part of other 
employees to work with the grievor, it was felt that, in the absence of any other of 
the criteria being met, this alone should not be relied upon. The employer applied 
to the Federal Court of Appeal under section 28 of the Federa/ Court Act to review 
and set aside the decision of the adjudicator. At year-end this application was stil 
pending. 
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H-28 Armstrong (Board file 166-2-9402) also involved the discharge of an 
employee for conduct away from the workplace. The grievor, a custodial officer 
with the penitentiary service, was discharged after being charged with theft under 
$200, possession of stolen property and driving while intoxicated. He had been 
drinking heavily and as a result took tires and rims from cars for which he had no 
use. He was acquitted of the theft and possession charges, the Provincial Court 
Judge finding that the requisite intent had not been proven. In making his 
determination the adjudicator stated that he would not have interfered with the 
employer’s decision to discharge at the time it was taken, given the impugned 
behaviour and the grievor’s refusal (on the advice of his lawyer as criminal 
charges were pending) to provide his side of the story. However, justice required 
him to assess the situation as at the date of the hearing. The grievor had a 
previously unblemished record, had suffered greatly for his folly and had acted 
immediately to put himself on the path of sobriety. Noting the grievor’s substantial 
rehabilitative potential, the adjudicator ordered reinstatement without com- 
pensation, to be effected within two weeks of the date of the decision. In addition, 
he suggested, cognizant of the fact that it was not within his power so to order, 
that the grievor be offered a position in another city. 


H-29 The grievor was discharged in that he admittedly, and without provoca- 
tion, physically assaulted an acting shift superintendent. The fact that four people 
were required to restrain him indicated the seriousness of the incident. At the 
hearing the grievor argued, in mitigation of the penalty of discharge, that the 
assault was an isolated, irrational and momentary outburst inconsistent with his 
normal predictable behaviour. Two character witnesses were called in support. 
Further, during the course of eight years of employment his work performance 
was assessed as highly satisfactory. In addition, the grievor argued that he had 
reactive hypoglycemia. After reviewing the medical evidence the adjudicator 
found that while the grievor might well have been afflicted by hypoglycemia he 
had never been observed in any Clinical sense to have experienced a violent 
reaction that could have been attributable to that condition. He stressed that an 
unprovoked assault on a supervisor could not be condoned at adjudication by the 
substitution of a lesser penalty unless cogent and persuasive proof has been 
adduced which offers a credible explanation for the incident. He was most 
concerned with the viciousness of the assault and pointed to another incident of 
abusive language which raised a sufficient inference that the problem was not 
isolated. The grievance was denied: Lyon (Board file 166-2-9334). 


H-30 The employee, a postal worker, was asked by a supervisor to come into his 
office for an informal discussion of his work performance. The supervisor made it 
clear that the discussion was to be without disciplinary overtones. The employee 
refused to attend, claiming that this was a disciplinary interview or counselling 
session and that therefore, under Article 10.04 of the collective agreement, he was 
entitled to 24 hours advance notice. The employer imposed a suspension for the 
rest of the shift (four hours) and then for a full day on the ground of 
insubordination. In allowing the grievance in part, the adjudicator found that the 
discussion requested was not disciplinary in nature, but a private interview of an 
informal nature in a style conducive to good labour relations. He rejected the 
argument that the talk was merely one stage in a potential disciplinary chain of 
events, and held Article 10.04 did not apply. However, he considered the four- 
hour suspension sufficient and reduced the penalty accordingly: Dickie (Board 
file 166-2-6943). 
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H-31 While refusal by an employee to obey a direct order from the employer 
constitutes insubordination in the technical sense, the circumstances surround- 
ing the refusal may mitigate against serious disciplinary action. In Gélinas (Board 
file 166-2-9283) the employee had refused a direct order to enter a supervisor’s 
office, and the employer imposed a three-day suspension for insubordination. On 
reviewing the evidence, the adjudicator found that a technical insubordination 
had occurred, but that due to communications difficulties in the workplace and 
inexperience and ineptitude on the part of management, a minor incident had 
escalated into a full-blown disciplinary incident. The adjudicator, noting that the 
grievor had an unblemished record of 29 years service, granted the grievance in 
part by substituting an oral reprimand for the suspension. 


H-32 The disciplinary consequences of inappropriate behaviour in the work- 
place may be mitigated by consideration of the employee’s personal circum- 
stances. However, there is a limit to the tolerance of idiosyncratic behaviour on 
the part of an employee expected of an employer. In Sisson (Board files 166-2- 
8155 and 166-2-8442), the employee was discharged as a result of a series of acts 
of insubordination to a supervisor over a two-day period, and on his total 
employment record. The evidence revealed that his disciplinary record was a 
serious one, that the employee had been experiencing emotional difficulties and 
that the employer had scheduled his working hours around sessions with a 
psychiatrist. In dismissing the grievance, the adjudicator stated that, while an 
employer may be expected to facilitate an employee’s efforts to deal with his 
personal problems, the employer is not a rehabilitative agency and has a right to 
enforce certain minimum standards of discipline in the workplace. 


H-33 A suspension imposed for actions on a picket line was challenged in 
Cormier (Board file 166-2-8113). The employee, a postal worker, was on a picket 
line during an illegal strike. It was alleged that he, in particular, prevented the 
Postmaster from entering the parking lot for a period of one hour by standing 
directly in front of his car. The grievor argued that the two-day suspension 
imposed was discriminatory in that the car would have been blocked by others 
even if he had not been in the forefront of the strikers. On hearing the evidence, 
the adjudicator preferred the version of events put forth by the witnesses for the 
employer. He found that the grievor’s actions merited a harsher penalty than that 
meted out to the other strikers. He rejected the possible mitigating factors of the 
grievor’s employment record and the fact that the Government had rushed the Bill 
declaring the strike illegal (Postal Services Continuation Act 1978 S.C. C 8) 
through Parliament the evening before. As a result, the grievance was denied. 


H-34 In Lévesque (Board file 166-2-9273) the employee, a 45-year old scientist 
with the National Research Council, was discharged after 13 years of service. For 
12 years his work had been satisfactory but during the final year he did little work. 
He attended no meetings and was often nowhere to be found, although what work 
he did do was generally satisfactory. He had received several memoranda from 
his supervisor reminding him of his duties, and one of them contained a threat of 
discharge. In allowing the grievance in part, the adjudicator rejected the 
argument that the memoranda given to the grievor were not clearly disciplinary in 
nature. In the context of the work environment of the NRC they were disciplinary 
and the grievor understood them as such. However, the discipline meted out prior 
to discharge had been limited in its severity and the grievor had little indication his 
employment was in jeopardy. The adjudicator, after considering the employee's 
sudden change in attitude, reviewed the principle that where an adjudicator 
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harbours a reasonable doubt as to the propriety of asanction, the grievor should 
be given the benefit of that doubt. She felt rehabilitation was not impossible in this 
case, and substituted for the discharge a one-year suspension dating back to the 
effective date of discharge. 


H-35 The Board was again faced with the issue of conflict of interest in the 
period under review. In Ennis (Board file 166-2-8773) the grievor was an 
employment counsellor for the Canada Employment and Immigration Commis- 
sion and had attempted to use information gained from this position to recruit a 
client into his own business venture. The employer suspended the employee for 
three days as a result. In dismissing the grievance, the adjudicator found that the 
employee's actions may have cast a shadow on the effectiveness of the Commis- 
sion in helping a sector of the public most dependent on its services. Noting the 
employee’s failure to acknowledge any wrongdoing, and after a thorough review 
of previous jurisprudence of the Board concerning conflict of interest, the 
adjudicator concluded a three-day suspension was so reasonable as to border on 
lenient. 


H-36 In Liske (Board files 166-2-8153 and 166-2-8405 to 8408) the employee 
challenged his discharge, the imposition of three ten-day suspensions and an 
indefinite suspension, all of which arose out of an alleged conflict of interest 
situation. The employee, an air traffic controller, had a substantial interest in two 
companies which provided various flying services. After an investigation of the 
grievor’s activities following complaints by another service, the Deputy Minister 
directed the employee to divest himself of his interests as he had an apparent 
conflict of interest. The grievor unsuccessfully tried to have this ruling reversed 
and to demonstrate to the employer that he had divested himself of his interests. 
In dismissing the grievances, the adjudicator held that in applying the Conflict of 
Interest Guidelines, what is important is whether from an objective perspective 
the employee could have been perceived, notwithstanding lack of proof of actual 
gain, to have impaired his objectivity. The Deputy Minister was not required to 
hold a “judicial inquiry” into the issue but was obliged to make an informed 
decision on the basis of sound and compelling evidence. The employer was 
correct in finding a conflict of interest and was justified in the disciplinary action it 
took, since the employee's efforts to divest were in fact a sham. 


H-37 The effect of a strike on a period of suspension was the subject of 
argument in Dussault (Board file 166-2-8510). The employee, a postal clerk, was 
given a 20-day suspension for misconduct and for producing an insufficient 
amount of work. The dates for the suspension given by the employer were from 
October 10, 1978 to November 6, 1978. From October 13 to 16, there was a legal 
strike by employees in the bargaining unit of which the grievor was a member, and 
they continued to strike illegally from October 17 to 25. The grievor did not work 
during this period. On his return to work, the grievor was advised by the employer 
that, due to the strike, ten days of the suspension had not been served, and that he 
was suspensed from November 20 to November 30. The adjudicator, on reviewing 
the evidence and the employee’s work record, found that a 20-day suspension 
was warranted. He noted that the grievor did not show that unionized employees 
worked regularly throughout the strike period, and did not state he would have 
worked if not suspended. Therefore, the reason he did not work from October 13 
to 25 was because he was on strike and not because he was serving a suspension. 
In addition, nothing in the collective agreement limited the discretion of the 
employer to choose the days of a suspension, provided of course, that it does not 
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abuse this discretion or act arbitrarily or unfairly. As a result, the grievance was 
dismissed. An application by the aggrieved employee to the Federal Court of 
Appeal under section 28 of the Federal Court Act to review and set aside the 
decision of the adjudicator was dismissed. 


H-38 The employee, a postal worker, received a four-day suspension for being 
40 minutes late following a lunch break. He was subsequently discharged for 
abusing a two-hour leave given for the purpose of attending a union meeting 
when he was found in a pub instead. He grieved both disciplinary actions. The 
adjudicator, after hearing evidence on both incidents, found that the employee 
had a valid reason for his lateness but had not communicated it to the employer. 
Under the circumstances, and taking into account the grievor’s record, the four- 
day suspension was warranted. However, the adjudicator found that many of the 
incidents on the work record were almost niggardly. He felt the grievor should be 
reinstated although not at the employer’s cost for services not received and not, if 
possible, at the cost of another employee’s job. He held the grievor must be 
reinstated as soon as there was a vacancy in the work force, or within two months 
of the decision, whichever came first, without pay from his suspension to his 
reinstatement: Campbell (Board file 166-2-9323). 


INTERPRETATION AND APPLICATION OF AGREEMENTS 


H-39 Seniority is one of the most important benefits derived from collective 
bargaining. The language of a collective agreement must therefore be very 
explicit if it is to be used to deprive an employee of the benefits of seniority. In 
Faucher (Board file 166-2-8789), a fellow employee of the grievor had occupieda 
managerial position on an acting basis for six and one-half months while the 
applicable collective agreement provided that any period longer than six months 
would result in the employee losing the seniority earned in his permanent 
position. During that period of time, the employee was brought back into the 
bargaining unit for a single day specifically for the purpose of protecting his 
seniority. The grievor, whose own seniority was involved, contended that this was 
contrary to the intent of the collective agreement. The clear language of the 
applicable clause in the collective agreement was found to prevail over the 
underlying spirit. The adjudicator found that the employee had served in the 
acting capacity for two periods, each less than six months, and that the employer 
had properly credited him with previously accumulated seniority on his return to 
the bargaining unit. 


H-40 Clarity of the language in the collective agreement was also the turning 
point in Guénard et al. (Board file 166-2-8372 to 8375) where a newly concluded 
collective agreement lessened the required length of service for increased 
entitlement to vacation leave credits. In that particular instance, the aggrieved 
employees had completed the shorter length of service prior to the coming into 
effect of the new collective agreement and were claiming to have been entitled to 
increased leave credits as of that date. Having in mind that, as a general rule, 
collective agreement provisions are not to be given a retroactive effect unless 
there is aspecific provision therefor, or unless such effect is necessarily implicit in 
certain terms of agreement, the adjudicator found the language of the con- 
tentious clause to be prospective in intent when read together with the general 
provisions of the article containing it. There was no suggestion that vacation leave 
Credits could be increased retroactively. 
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H-41 Thecollective agreement determines the number of hours to be worked by 
employees and unless the language of the agreement specifically provides fora 
guaranteed number of hours of work, it is open to the employer to request 
employees not to report for work at any given time where circumstances warrant 
such a decision. In addition, where such notice is given in timely fashion, 
employees will not be entitled to remuneration for the work missed. In Zadow et 
al. (Board file 166-2-9448), a strike by members of another bargaining unit 
resulted in a significant reduction in the workload of the aggrieved employees and 
they were advised not to report for work on a particular day. In that instance, the 
agreement was silent as to any guaranteed number of hours of work but did 
provide compensation for those employees who would not have been advised not 
to report for duty. In the absence of any restrictive language, the employer was 
thus fully authorized to act as it did and its actions did not constitute lay-off or 
lock-out. 


H-42 In matters involving special leave, most collective agreements now 
provide that the employer’s discretion to grant or deny such benefits will be 
subjected to the test of reasonableness. While, in matters such as these, each case 
will turn on its own facts, failure by the employer to follow its own established 
procedure in considering such requests coupled with its failure to meet with and 
seek explanation from the employee requesting leave, will weigh heavily on the 
side of unreasonableness where leave has been denied: Guérin (Board file 166-2- 
8067). 


H-43 Where unexpected illness in the family prevents an employee from 
reporting for work, special leave will have also been unreasonably denied where 
the evidence shows the employee to have largely complied with the requirements 
stipulated in the collective agreement and in a letter of agreement between the 
employer and the bargaining agent. The obligation resting on an employee to 
obtain assistance that would free him to return to his duties is not one requiring 
the latter to try absolutely every avenue. Thus, where the type of assistance 
needed might be provided by private service agencies, it is not required of the 
employee that he know of or communicate with every such agency. In Desbec- 
quets (Board file 166-2-8745) where the employee’s spouse was unexpectedly 
hospitalized and assistance in caring for the grievor’s children could not be 
immediately obtained, the employer’s decision to withhold special leave was 
found unreasonable where the evidence showed the grievor’s immediate family 
members were contacted and the sole service agency known to the employee 
proved unable to provide assistance at the time required by the aggrieved 
employee. 


H-44 In Favelle (Board file 166-2-8915), weather conditions prevented an 
employee from reporting to work. Special leave was denied for the reason that the 
employer considered the absence to be directly attributable to the employee’s 
choice to locate his residence outside the city. The employee, through his own 
inquiries, was aware of the dangerous driving conditions prevailing, leading to the 
finding that weather rather than the employee’s residence location prevented the 
latter from reporting to work. While the residence location might well be an 
important factor if there is evidence that it is directly linked to an inordinate 
number of absences in comparison to other employees, where this is not the case 
it cannot be said that the reasons for the employee’s absence are directly 
attributable to him. Denial of leave in these circumstances would therefore be 
unreasonable. 
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H-45 While a person employed in the Public Service may retain his status as an 
employee throughout a lengthy leave of absence without pay, this was found 
insufficient to allow the latter to earn pay increments while on such leave where 
the applicable collective agreement would lack express provisions to that effect. 
In Livingston (Board files 166-2-9252 and 9253), it was determined that, given the 
silence of the agreement, entitlement to pay increments would be governed by the 
Public Service Terms and Conditions of Employment Regulations which provide 
that an employee becomes entitled to a pay increment on the date he completes a 
period of employment equal to the pay increment period for the position held by 
him. Thus, a condition precedent to entitlement to a pay increment would be that 
the person be employed by the employer and not merely an employee. It could not 
be said that an employee is employed by the federal government while on leave of 
absence and working for and being paid by another employer. In this particular 
instance, the employee had been on leave without pay for a number of years 
during his tenure of office as president of a Public Service employee organization. 


H-46 The alleged failure of the employer to curb racial discrimination and 
harassment and to provide adequate training of a probationary employee as 
required by the collective agreement was at issue in Dhillon (Board file 166-2- 
9238). The grievor was a probationary employee of East Indian origin who had 
been rejected during her probationary period on the grounds of below acceptable 
levels of productivity and accuracy. The evidence supported the grievor’s 
allegations. The racial harassment combined with inadequate training had 
operated to deprive the grievor of a full and fair opportunity to prove herself. 
Reinstatement coupled with compensatory damages seemed to be the only just 
result of the grievance, but previous case law, as in Goodale’ (Board file 166-2- 
3050) indicated that an adjudicator lacked jurisdiction to reinstate a rejected 
probationary employee. The adjudicator returned the matter to the parties in the 
hope they would be able to find a mutually satisfactory remedy. Shortly thereafter 
the employer reinstated the grievor and subsequently the adjudicator, who had 
remained seized of the adjudication, was called upon to settle certain differences 
between the parties in the matter of compensation for lost earnings. 


H-47 Theconcept of overtime and its equitable allocation was considered ina 
number of cases. In Lee (Board file 166-2-8676), the collective agreement 
provided that the employer would make every reasonable effort to allocate 
overtime equitably among readily available, qualified personnel. For purposes of 
efficiency, the employees at the location concerned are allocated to several 
functional sub-units and the issue arose as to whether overtime should be 
assigned to persons in another sub-unit only when no employee was available in 
the sub-unit in which the overtime was required. As the collective agreement did 
not limit to sub-units the equitable distribution of overtime it could not be said that 
the employee had any right under the collective agreement to claim overtime as 
against other employees in the bargaining unit for the sole reason that other 
employees were assigned to different sub-units. 


H-48 In Bourdeau, the use of the term “equitable” in two collective agreements, 
One applicable to supervisory and the other to non-supervisory members of the 


same occupational group, gave rise to aclaim by non-supervisory employees that 
the method used to allocate overtime work was unduly advantageous to 


1See Twelfth Annual Report, paragraph I-36. 
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supervisory employees. While the two groups of employees were part of the same 
occupational group, they formed two distinct bargaining units covered by two 
separate collective agreements. The Public Service Staff Relations Act required 
that the two bargaining units and the two collective agreements be treated 
distinctly. Employees under one agreement could not present a grievance against 
the application of provisions of a collective agreement that did not apply to them. 


H-49 Equitable allocation of overtime work may also be dependent on the divi- 
sional authority to allow an employee to do such work. In Latour (Board file 166-2- 
8059) an employee from one division had been temporarily loaned to another 
division of the same department but remained under effective supervision from 
and was remunerated through the former. It was a qualification of the equitable 
distribution of overtime under the collective agreement that it be made under 
reserve of service requirements. As the employee in this case was not part of the 
service where such work was required and because budgetary constraints 
prevented his effective supervisor from allowing more overtime work, it could not 
be said that the equitable allocation requirement had been violated. 


H-50 The preferential allocation of overtime clause in a collective agreement 
was found not to operate where the overtime situation had been artificially 
created. In Cholette et al. (Board file 166-2-4259), the collective agreement 
provided that regular employees would have precedence over casual employees 
where the need for overtime resulted from high mail volume. Vandalism coupled 
with service disruption and low productivity had resulted in a “backlog” of mail, 
which was to be distinguished from a “high mail volume situation” referred to in 
the collective agreement. A high mail volume could be found to exist only where 
the real volume of mail was in excess of the anticipated volume. 


H-51 The issue of a remunerated meal period was considered in Dumas (Board 
file 166-2-9422)2 where an employee claimed the time spent for a meal break 
should have been included in the number of hours worked immediately after his 
regularly scheduled hours of work, so as to benefit from a higher rate of pay. 
Recognizing the distinction in the applicable collective agreement between 
“overtime” and “hours worked”, the adjudicator was of the opinion that because 
the agreement specifically provided for an unvariable rate of pay for a meal 
period, it could not be equated to rest periods, in which no work is performed but 
which are included in the work period, rest being viewed as an essential 
accompaniment to work, and being thus paid at the applicable rate of pay for 
actual work. The meal break, though taken during overtime hours, could not as a 
result be counted among the “hours worked” at the overtime rate. 


H-52 In an age where statutory and collective agreement provisions are 
becoming increasingly sophisticated and complex, the assistance of union 
representatives in the workplace has become more and more common and has 
been an issue raised in many references to adjudication. In Paradis (Board file 
166-2-9261), the applicable collective agreement provided that employees 
required to attend meetings where disciplinary decisions concerning them would 
be taken up by the employer, were entitled to have a union representative present. 
In this case, failure by the employer to offer the employee union assistance was 


2A subsequent application by the bargaining agent to the Federal Court of Appeal to review and set aside 
the decision of the Board was dismissed by the Court after year’s end. 
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alleged to have been in violation of the agreement. The work “entitled” was not 
construed as requiring the employer to offer union assistance. The initiative to 
obtain it rested with the employee. 


H-53 The right to represent or assist members of the bargaining unit may also 
be subjected to some constraints or restrictions. In Vadeboncoeur (Board file 
166-2-8077), the collective agreement provided that in cases where a union 
steward would deem it necessary to investigate an urgent complaint, he would 
have to seek his supervisor’s permission to leave his work, indicating the nature of 
the complaint. This last requirement concerning the nature of the complaint, was 
all that differentiated the applicable clause from the previous one under which the 
absence of such a requirement had deprived the employer of any discretion in 
granting or refusing permission, short of disciplinary action after the fact should 
there be evidence of abuse. This new requirement enabled the employer to ensure 
that the complaint to be investigated was urgent. An urgent complaint could be 
defined as one which would be such as to deprive an employee of a right. Failure 
to abide by a supervisor's denial of the request could be justified only in the face of 
an immediate and pressing necessity or in order to prevent an imminent harm toa 
fellow employee. 


REFERENCES UNDER SECTION 98 OF THE ACT 


H-54 Where section 91 of the Act offers individual employees the means to 
obtain some relief through adjudication, section 98 provides the same opportu- 
nity for redress to both parties involved in the collective bargaining process, the 
employer and the bargaining agent. This avenue of redress is, however, 
dependent on three conditions being met, namely that the parties have executed a 
collective agreement or are bound by an arbitral award, that there be an allegation 
that either party has failed to observe or carry out an obligation arising from the 
collective agreement or arbitral award and, finally, that the obligation in question 
be one which may not be the subject of a grievance by an individual grievor. 


H-55 Recognition of the right of a bargaining agent to increase the amount of 
dues to be deducted by the employer without interference from the latter was the 
basic issue in a complaint against an employer decision to refuse to deduct the 
increase in dues set by the bargaining agent. In Canadian Air Traffic Control 
Association and Treasury Board (Board file 169-2-357), the bargaining agent 
complained that the employer failed to deduct increased membership dues in 
violation of the collective agreement. The employer’s stated reasons for refusing 
were that the increase in dues were destined to provide the bargaining agent with 
a contingency fund in the event of need during an upcoming arduous round of 
bargaining and would be used as financial support for the members in the 
bargaining unit in the event they should engage in activities prohibited by the 
Public Service Staff Relations Act, that the union had failed to give the employer 
sufficient notice and had gone directly to the Government department actually 
charged with the pay deductions and cheque issuance responsibility. The 
evidence demonstrated the union’s consistent practice, a fact never questioned 
by Treasury Board, of by-passing the latter for such purposes, prompting the 
adjudicator to state that while the failure to advise the employer directly did 
constitute a technical shortcoming, it ought not to be seen to permit the employer 
to evade a substantive obligation contained in the collective agreement. In 
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addition, the adjudicator concluded that the object of the requirement in the 
collective agreement that the bargaining agent give the employer 60 days notice 
of any change in the amount of the dues to be deducted was to allow the employer 
sufficient lead time to make the necessary Changes in the processing of employee 
pay cheques and that such a requirement should not be exploited as a sword but 
rather should be used as a shield in appropriate circumstances. Further, the fact 
that the employer had been in a position to implement the request of the 
bargaining agent within the 60 day period but had subsequently issued an order 
directing that the increased deductions cease forthwith, amounted to a waiver on 
the part of the employer of using the 60 day notice requirement as a justification 
for its failure to implement the request of the bargaining agent. In finding for the 
bargaining agent the adjudicator equated the employer’s role in relation to dues 
check-off as that of a collection agency and noted that in the absence of any 
reference defining membership dues in the collective agreement, the question of 
what constitutes “dues” remained totally a matter for the bargaining agent to 
determine in accordance with its governing by-laws. Furthermore, the employer 
had no standing to question the purpose for which the increase in dues would be 
used. 


H-56 The collection of union dues was again the issue in Canadian Air Traffic 
Control Association and Treasury Board (Board file 169-2-348) in which the 
employer was alleged to have failed to observe an obligation originating in the 
collective agreement by ceasing to remit to the bargaining agent the monthly 
membership dues on behalf of an employee who had been temporarily appointed 
to a position outside the bargaining unit. The employer was of the view that the 
employee, while in his temporary position, was employed in a confidential 
capacity which should have warranted his exclusion from the bargaining unit. 
However, no steps had been taken to exclude the employee in the manner 
contemplated by the Act and the Regulations. Clearly, the employer cannot 
accomplish the exclusion of an employee unilaterally in a manner that is 
indifferent to the obligations imposed by the Public Service Staff Relations Act. 


H-57 An article of a collective agreement provided for the use by the union of 
bulletin boards to be installed by the employer on the work premises, requiring, 
however, that the material to be posted receive prior employer approval, which 
could not be unreasonably withheld. In Canadian Union of Postal Workers and 
Treasury Board (Board file 169-2-349), authorization to post a circular prepared 
by the bargaining agent prior to the onset of negotiations for renewal of an 
expired collective agreement was denied without reasons by the employer. It was 
later established that the employer was concerned with language it considered 
offensive. In light of the wording of the collective agreement, failure by 
management to communicate to the bargaining agent, at the time the request for 
posting is made, a reason for its disapproval constituted an unreasonable denial, 
in violation of the agreement. 
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SIGNIFICANT PRINCIPLES ESTABLISHED IN 
ARBITRAL AWARDS 


SUBJECT-MATTER OF ARBITRAL AWARDS 


I-1 Matters with which an arbitral award may or may not deal are set out in 
section 70 of the Public Service Staff Relations Act which reads as follows: 
70. (1) Subject to this section, an arbitral award may deal with rates of pay, 
hours of work, leave entitlements, standards of discipline and other terms 
and conditions of employment directly related thereto. 


(2) Subsection 56(2)' applies, mutatis mutandis, in relation to an arbitral 
award. 


(3) No arbitral award shall deal with the standards, procedures or 
processes governing the appointment, appraisal, promotion, demotion, 
transfer, lay-off or release of employees, or with any term or condition of 
employment of employees that was not a subject of negotiation between the 
parties during the period before arbitration was requested in respect thereof. 


(4) An arbitral award shall deal only with terms and conditions of employ- 
ment of employees in the bargaining unit in respect of which the request for 
arbitration was made. 


I-2 Inthe following instances, where proposals were made by bargaining agents 
and objected to by the employer, the Board sustained the employer's objection in 
law, and held that the Board did not have jurisdiction under the Act to deal with the 
proposal: 


—A proposal that biologists who perform work which is equal to that of medical 
officers shall receive remuneration which is equal to that received by medical 
officers. The Board held that the proposal dealt essentially with classification 
rather than rates of pay. Since classification is a matter exclusively reserved to the 
employer under section 7 of the Act, the Board lacked jurisdiction to deal with the 
proposal (Biological Sciences Award, Board file 185-2-239). A subsequent 
application by the bargaining agent to the Federal Court of Appeal to review and 
set aside the award of the Board was dismissed after year’s end. 


—A proposal that provides for employees to attend conferences and conventions 
and to further their professional development by carrying out a planned program 


of studies, research or writing. The Board held that the proposa! did not fall within 
the scope of the term “leave entitlements” in subsection 70(1) and therefore was 


'For the text of subsection 56(2) of the Act see footnote 1 to paragraph J-1 of this Report. 
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not a matter that could be dealt with in an arbitral award (ibid). A subsequent 
application by the bargaining agent to the Federal Court of Appeal to review and 
set aside the award of the Board was dismissed after year’s end. 


I-3 In the following instances, where a proposal was made by a bargaining 
agent and objected to by the employer, the Board ruled against the objection and 
accepted jurisdiction to deal with the matter: 


—A proposal relating to leave entitlement that provides that an employee is 
entitled to be reimbursed for “the non-refundable portion of a vacation contract 
or reservation’ where the employer alters or cancels a period of vacation whichit 
had previously approved in writing. The Board concluded that the proposal was a 
matter directly related to “leave entitlements” and thus came within the subject- 
matters set out in subsection 70(1) of the Act (Economics, Sociology and 
Statistics Award, Board file 185-2-233). 


—A proposal providing that employees authorized by the employer to proceed on 
vacation leave with pay would have the opportunity to receive, by way of advance 
payment, their estimated net salary for the pay days which fall due during the 
period they are on vacation. The Board was of the opinion that the issue of 
vacation leave with pay and payment therefor is directly related to the subject- 
matter of “leave entitlements” and “rates of pay” contained in subsection 70(1) of 
the Act (ibid). 


—A proposal that on the request of an employee and with the concurrence of the 
employer, an employee may have his normal hours of work scheduled for less 
than the hours normally worked by the employees in the bargaining unit. The 
Board concluded that the proposal fell squarely within the subject-matter “hours 
of work” in subsection 70(1) of the Act and accordingly is a matter that may be 
dealt with in an arbitral award (ibid). 


—A proposal providing for an increase in the penological factor allowance which 
reflects the environmental factors to which an employee is exposed in rendering 
the services required of his position. The Board held that the proposal dealt 
essentially with a matter that falls within the subject-matter of rates of pay 
contained in subsection 70(1) of the Act or at least in a matter directly related 
thereto (Administrative Services Award, Board file 185-2-223). 


—A proposal that where an employee is required to perform the duties of a higher 
classification level on an acting basis he shall, after aspecified number of days, be 
paid acting pay for the period he performs such duties as if he had been appointed 
to the higher level. Tne Board considered the essence of the proposal to be arate 
of pay and as such was arate of pay oraterm or condition of employment directly 
related thereto as described in subsection 70(1) of the Act (Commerce Award, 
Board file 185-2-218). 


—A proposal that would provide severance pay benefits to employees who 
ceased to be employees by reason of their release pursuant to the provisions of 
section 31 of the Public Service Employment Act. The Board held that severance 
pay was a form of compensation for work performed and as such was arate of pay 
within the meaning of subsection 70(1) of the Act (Office Equipment Award, 


2As, for example, with a travel agency or transportation company. 
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Board file 185-2-221). A subsequent application by the employer to the Federal 
Court of Appeal to review and set aside the award of the Board was dismissed. 


—A proposal that the employer shall provide a pay differential to employees in 
recognition of the additional language skills required of them in the performance 
of their duties. The Board concluded that the proposal fell within its authority 
under subsection 70(1) of the Act to deal with rates of pay (ibid). A subsequent 
application by the employer to the Federal Court of Appeal to review and set aside 
the award of the Board was dismissed. 


I-4 Where during negotiations the employer merely mentioned and discussed 
certain problems but made no proposal to which the bargaining agent could 
respond until the arbitration hearing, the bargaining agent submitted that the 
Board had no jurisdiction to deal with the proposal because it had not been a 
subject of negotiations prior to the request for arbitration. The Board found that 
there could be no negotiation in good faith without disclosure of a proposal for 
consideration and response by the other party. While a party may vary the 
position it adopted during negotiation when it submits a matter for arbitration, the 
provisions of subsection 70(3) of the Act require that some specific proposal with 
respect to the matter must have been made during negotiations to make it a matter 
that was a subject of negotiation between the parties during the period before 
arbitration was requested in respect thereof. The Board agreed that subsection 
70(3) prohibited it from dealing with the proposal (Engineering and Land Survey 
Award, Board file 185-2-227). 


I-5 Ina dispute referred to arbitration the parties had agreed that two of the 
matters referred to arbitration would have expiry dates which were different from 
each other. The Board, while anxious to give effect to the agreement of the 
parties, concluded that it was prevented from doing so by subsection 73(1) which, 
in the rendering of an arbitral award imposes a duty on the Board to"... determine 
and specify therein the term for which the arbitral award is to be operative...”. 
The language of the subsection contemplates only one expiry date for all of the 
issues dealt with in an arbitral award (National Film Board Award, Board file 185- 
8-230). 


I-6 In aproposal relating to hours of work the bargaining agent proposed that 
the normal weekly hours be reduced from 371, to 35 and that the normal daily 
hours be reduced from 71% to 7. In declining to include the proposal in its award 
the Board referred to its comments in several recent arbitral awards, which dealt 
with a similar proposal, to the effect that while some of the evidence submitted 
indicated a trend in the private sector to a work week of less than 3714 hours, the 
Board may nevertheless be reluctant to award a reduction in hours without 
evidence to show that such reduction would not adversely affect the work of other 
related or interdependant occupational groups. The Board was of the view that 
the parties themselves are in the best position to jointly identify all the 
implications in order that the issue may be dealt with in a realistic and practical 
manner. To this end the Board suggested that the parties utilize the facilities of 
the National Joint Council and the Pay Research Bureau (Economics, Sociology 
and Statistics Award, Board file 185-2-233). 
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SIGNIFICANT PRINCIPLES ESTABLISHED IN 
TERMS OF REFERENCE TO CONCILIATION 
BOARDS 


GENERAL 


J-1 Section 83 of the Public Service Staff Relations Act provides that, upon the 
establishment of a conciliation board, the Chairman of the Public Service Staff 
Relations Board shall deliver to the conciliation board a statement setting forth 
the matters on which the board shall report its findings and recommendations to 
the Chairman. The statement’s purpose is to assist the conciliation board in 
discharging its responsibilities under the Act and implies no judgment on the part 
of the Chairman of the merits of either party’s proposals. Section 86 of the Act 
imposes limitations on the matters on which a conciliation board is entitled to 
make recommendations. Subsection 86(2) provides that subsection 56(2)! 
applies in relation to a recommendation in a report of a conciliation board. 
Subsection 86(3) provides that no report of a conciliation board shall contain any 
recommendation concerning the standards, procedures or processes governing 
the appointment, appraisal, promotion, demotion, transfer, lay-off or release of 
employees. In preparing the terms of reference of a conciliation board, where 
there is objection by one or other of the parties to certain matters being referred, 
ithe Chairman determines whether an item is referable under the Act.2 In 1979 a 
bargaining agent challenged, in the Federal Court, the authority of the Chairman 
to decline to refer certain matters to a conciliation board. In a judgment dated 
February 29, 1980,3 Mr. Justice Dubé of the Trial Division upheld the practice 
followed by the Chairman, stating that he possessed a degree of discretionary 
power to amend the statement of matters referred by the parties by deleting those 


'Subsection 56(2) reads as follows: 
(2) No collective agreement shall provide, directly or indirectly, for the alteration or 
elimination of any existing term or condition of employment or the establishment of 
any new term or condition of employment 
(a) the alteration or elimination of which or the establishment of which, as the case may 
be, would require or have the effect of requiring the enactment or amendment of any 
legislation by Parliament, except for the purpose of appropriating moneys required for 
its implementation, or 
(b) that has been or may be, as the case may be, established pursuant to any Act 
specified in Schedule III. 
(Schedule III refers to the Government Employees Compensation Act, the Government 
Vessels Discipline Act, the Public Service Employment Act, the Public Service Super- 
annuation Act.) 


2See Fourth Annual Report, paragraph 94 and footnote 3. 
3Canadian Union of Postal Workers v. J.H. Brown et al., [1980] 2 F.C. 435. 
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which in his opinion were contrary to the provisions of the Act. An appeal from 
this judgment to the Court of Appeal was pending at year’s end. 


ISSUES WITHIN THE SCOPE OF BARGAINING 


J-2 The following proposals made by the bargaining agent and objected to by 
the employer were held to be within the scope of bargaining provisions of the Act. 


—A proposal that, where a grievance has been referred to adjudication by the 
union, management shall pay all the expenses of the adjudicator hearing the case. 
Section 97 of the Act gives the Board the right to hold a bargaining agent liable for 
a part of the costs of an adjudication in such proportion as the Board deems 
appropriate. The section does not preclude the parties from coming to an 
agreement on the sharing or alloting of costs in adifferent way. The proposal was 
therefore referable to a conciliation board. (Letter Carriers’ Union of Canada 
Terms of Reference, Conciliation Board file 190-2-94.) 


—A proposal that, where management fails to try and cover an assignment the 
regular employee who covers it in the following shift shall be paid double time 
plus his regular hourly pay for that day. As the purpose of the clause was to set a 
rate of pay for an employee who covers an assignment that was not manned on 
the preceding shift, a circumstance that would result in an increased load for the 
said employee, it was referred to the conciliation board (ibid). 


—A proposal that, during the life of the collective agreement, if the Post Office 
Department is converted to a crown corporation under Bill C-42, all articles of the 
contract, that were restricted by the Public Service Staff Relations Act and other 
Statutes of the law, will be re-opened for negotiations, and a proposal that the 
parties agree to re-open an article on the grievance procedure to allow for 
negotiations on a proper grievance procedure that will accommodate the Canada 
Labour Code. These proposals call for a re-opening of the collective agreement 
as is contemplated by subsection 57(3) of the Act. Since there is nothing in their 
substance that would be non-referable to a conciliation board by virtue of 
subsections 56(2) or 86(3) of the Act, nor is there anything that would interfere 
with the authority of the employer preserved by section 7, they were included in 
the terms of reference (ibid). 


—A proposal that the employer dismantle and remove closed circuit television 
cameras used to watch employees in the work area. Counsel for the employer 
submitted that any interference with the right to install such cameras would 
infringe on its authority to determine the organization of the Public Service and its 
responsibility to provide for the safe passage of the mail. The proposal was found 
not to interfere with the authority of the employer preserved under section 7 and 
was included in the terms of reference. (Canadian Union of Postal Workers Terms 
of Reference, Conciliation Board file 190-2-95.) 


—A proposal that on the failure of the employer to renew a specified period 
appointment when an employee has completed more than one year of continuous 
employment and ceases to be employed due to failure to renew the appointment 
because of lack of work or discontinuance of a function, then the employee shall 
be deemed to be /aid off within the meaning of the relevant article for purposes of 
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severance pay. The substantive purpose of the proposal was severance pay. It did 
not interfere with the right of the employer to appoint an employee for a specified 
period when his term has come to an end nor did it relate to lay-off as defined in 
section 2 of the Public Service Employment Act. Moreover, it did not have any 
effect on provisions of section 25 of the Public Service Employment Act which 
provides that an employee who is appointed for a specified period ceases to be an 
employee at the expiration of that period. The proposal was referred to the 
conciliation board (Data Processing Group Terms of Reference, Conciliation 
Board file 190-2-88). 


—A proposal that allemployees occupying positions designated as bilingual shall 
be entitled to receive a differential of $800 per annum if the bilingual bonus being 
paid pursuant to TB/PSC Circular 1977-46 ceases prior to the expiry of the 
collective agreement. |It was argued that a bilingual bonus would fall within 
paragraph 7(1)(e) of the Financial Administration Act which paragraph gives 
Treasury Board authority to provide for awards to persons employed in the Public 
Service. The proposal was referred to the conciliation board. Matters within the 
competence of the employer under section 7 of the Financial Administration Act 
are within the scope of bargaining unless they have been excluded by legislation. 
The subject matter of this proposal was not excluded by section 7 of the Act nor 
did it run contrary to subsection 56(2) of the Act (ibid). 


ISSUES NOT WITHIN THE SCOPE OF BARGAINING 


J-3 The following proposals made by the bargaining agent and objected to by 
the employer were held not to be within the scope of bargaining provisions of the 
Act. 


—A proposal that where an employee has been granted injury-on-duty leave as 
approved by the Workmen’s Compensation Board, he shall remain on such leave 
until he is able to perform his regular duties or duties of a rehabilitation position, 
and he will not be subject to release under section 31 of the Public Service 
Employment Act. Section 31 gives authority to a deputy head to recommend the 
release of an employee where the employee is, in the opinion of the deputy head, 
incompetent in, or incapable of, performing the duties of his position. The 
proposed article contravened subsection 56(2) of the Public Service Staff 
Relations Act and fell within the ambit of subsection 86(3) of said Act. It was not 
referred to the conciliation board (Letter Carriers’ Union of Canada Terms of 
Reference, Conciliation Board file 190-2-94). 


—A proposal that would change the title of an article to read “Discipline, 
Suspension, Discharge and Release”. The inclusion of any provisions concerning 
the standards or procedures governing the release of employees, whether by a 
specific clause or by incorporation by the use of the term in a title, would be 
prohibited by subsection 86(3) of the Act. The addition to the title was therefore 
not included in the terms of reference (Canadian Union of Postal Workers Terms 
of Reference, Conciliation Board file 190-2-95). 


—A proposal that there shall be no contracting out of work normally performed by 
members of the bargaining unit. The apparent inconsistency in disposing of this 
subject matter in the past due to differences in the wording of the proposals was 
noted. However, the proposal as it was here worded restricted the employer's 
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unilateral right under section 7 of the Act to determine the organization of the 
Public Service. The proposal was therefore not included in the terms of reference. 
(Data Processing Group Terms of Reference, Conciliation Board file 190-2-88.) 


—A proposal that an employee be given the opportunity to read and sign his 
annual formal assessment form and a proposal that the employer's representative 
who assesses an employee’s performance must have observed the employee's 
performance for at least one-half of the period of evaluation. While the first 
proposal was referred to a conciliation board as it provided simply that such 
information should be given to the employee, the latter was not so referred. It was 
essentially procedural and fell within the phrase “standards, procedures or 
processes governing...appraisal...” in subsection 86(3) (ibid). 


—A proposal that in the event of strikes or walkouts by other bargaining units the 
members of a bargaining unit will not take similar action on the ground of 
sympathy, and that the employer does not expect the members of the bargaining 
unit to cross a picket line. The substance of this proposal is that employees of the 
bargaining unit would be entitled to refuse to cross a picket line set up by other 
bargaining units. However, if employees refused to cross a picket line in concert 
or in accordance with a common understanding the refusal would constitute a 
strike within the definition of that term in section 2 of the Act and would be 
contrary to paragraph 101(2)(a) and subsection 56(2) of the Act (ibid). 


—A proposal that the normal provisions of the collective agreement shall apply to 
each employee who does not cross a picket line unless the bargaining agent has 
failed to inform the employer that the picket line exists. Since this proposal seems 
to imply that employees who do not cross picket lines would continue to receive 
their usual pay and since section 27 of the Financial Administration Act provides 
that “no payment shall be made for the performance of work... unless the deputy 
of the appropriate Minister certifies that the work has been performed...” and 
paragraph 7(1)(d) of the same Act refers to pay “for services rendered”, it was not 
referred to the conciliation board (ibid). 


—A proposal that in the event of a strike by the members of any other bargaining 
unit employed by the employer, or with any other employer with whom the 
employer does business, the employees of the bargaining unit will not be asked to 
perform any duties the striking employees ordinarily perform. This proposal 
would interfere with the employer's right to assign duties, preserved by section 7 
of the Act and therefor was not referred to a conciliation board (ibid). 


CERTAIN ISSUES REFERRED TO CONCILIATION 
BOARDS SUBJECT TO CAVEATS 


J-4 Under subsection 84(1) of the Public Service Staff Relations Act, the 
primary responsibility of a conciliation board is to endeavour to bring about 
agreement between the parties in relation to the matters set forth in the statement 
of the terms of reference. In a number of previous cases, it has been concluded 
that the conciliation board ought not to be barred in its endeavours from 
discussing with the parties any issue that may enable the members of the board to 
attempt to work out an accommodation between them. With respect to matters 
that are not referable to a conciliation board but which are of serious concern to 
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the parties, the practice has frequently been followed of referring such matters to 
the conciliation board so that it would have the opportunity of discussing the 
issue with the parties. The reasoning behind the practice is that, should the 
conciliation board be unsuccessful in assisting the parties in reaching an 
agreement, the discussion will at least provide the parties with a better 
understanding of each other’s position on the issue. Where such a matter is 
referred, it is referred subject to a caveat or caution to the effect that should the 
conciliation board make any recommendation thereon it must be so worded as to 
make it clear that the recommendation is not intended to be included in a 
collective agreement, or perhaps, that no recommendation should be included in 
the report. 


J-5 The matter of technological change, which has many aspects that are not 
referable to a conciliation board, is one that has been of great concern to 
employees and bargaining agents over the past few years. Proposals for articles 
relating to technological change have been referred to conciliation boards over 
several years, subject to a caveat such as described in tne preceding paragraph, 
and on the understanding that the conciliation board would devote some time to 
seeking a formula, apart from the terms of the collective agreement, that would 
meet the needs of the parties. During the year under review it was proposed that 
no employee will lose his employment solely as a result of technological change. 
Both the employer and the bargaining agent agreed that this proposal, which 
deals basically with lay-off, could not be referred to conciliation by virtue of the 
prohibition contained in subsection 86(3) of the Act concerning lay-off. More- 
over, it would contravene subsection 56(2) of the Act since it would interfere with 
the provisions of section 29 of the Public Service Employment Act. The proposal 
was referred to a conciliation board for discussion with the caveat that a 
resolution of the issue might be included in the conciliation board report but was 
not to be included in a collective agreement (Data Processing Group Terms of 
Reference, Conciliation Board file 190-2-88). 


J-6 It has also been established in previous cases that a conciliation board may 
make recommendations concerning matters which fall within section 7 of the Act 
provided that the recommendations do not touch matters specified in subsec- 
tions 56(2) and 86(3), and that they are so worded as to make it abundantly clear 
that they do not call for the inclusion in the collective agreement itself of anything 
relating to residual matters under section 7.4 


J-7 The following proposals were found referable to a conciliation board, 
although they could not be included in a collective agreement: 


—A proposal that the practice will continue with respect to the determination of 
the number of employees who may be on vacation leave and that the determina- 
tion is to be made by allocating one vacation relief employee for every twelve 
regular employees in an office. The employer objected that the formula of one 
relief employee for every twelve regular employees was intended as a guide; it 
could not be a mandatory provision without interfering with the employer's rights 
under section 7 of the Act and section 7 of the Financial Administration Act. 
However, in view of the longstanding practice of the parties concerning this 


4For a fuller explanation, see Fourth Annual Report, paragraph 101. 
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matter it was referred to a conciliation board subject to the caveat described in 
paragraph J-6 (Letter Carriers’ Union of Canada Terms of Reference, Concilia- 
tion Board file 190-2-94). 


—A proposal that the employer shall designate the methods of transportation to 
be used, and that an employee shall not be required to ride in an unsafe vehicle or 
in that portion of a vehicle which is not equipped to carry passengers, but an 
employee who is ona thirty-minute bus schedule will be required to ride the bus. 
Such a provision in mandatory language is contrary to section 7 and is not 
referable. It could be included in a collective agreement if the effect of the 
language used is that the provision is discretionary rather than mandatory. It was 
therefore referred to a conciliation board in the hope that discussion could lead to 
an agreement (ibid). 


—A proposal that the starting times for all walks and routes may vary, but the 
starting times must be the same for all walks and routes of the same type. The 
same remarks were made with regard to this proposal as in the case of the 
preceding proposal. It was referred to a conciliation board subject to the caveat 
described in paragraph J-6 (ibid). 


—A proposal that certain part-time employees be used to meet only part-time 
requirements and to continue the current practice of having such employees 
perform week-end duties, and a definition of part-time employees in this context. 
While this proposal deals with a matter that is related to the organization of the 
Public Service and is within the authority of the employer under section 7 of the 
Act, the practice was a longstanding one. It was referred to a conciliation board 
subject to the caveat described in paragraph J-6 (ibid). 


—A proposal that the duties of the bargaining unit shall not be contracted out. 
This proposal was referred to a conciliation board subject to the caveat described 
in paragraph J-6. It was felt that the parties should have the opportunity to 
discuss the issue with the conciliation board in order to facilitate an agreement, 
for if the effect of the provision was not mandatory, the clause would not be 
contrary to section 7 of the Act and could be included in the collective agreement 
(ibid). 


—A proposal for the training and appointment of mail service couriers. |n view of 
the evidence of former agreements between the parties, the present practice in 
staffing and the Order in Council, P.C. 1980-2009, which approved the exclusion 
by the Public Service Commission of certain mail service couriers from the 
operation of sections 10 and 21 of the Public Service Employment Act, the clause 
was referred to aconciliation board subject to the caveat described in paragraph 
J-6 (ibid). 


—A proposal that where there is a need for extra hours of work the work will be 
offered first to regular employees available to perform additional hours and/or 
overtime, and that casual employees will be used only where such action is not 
sufficient. The proposal was referred to a conciliation board subject to the caveat 
described in paragraph J-6 (Canadian Union of Postal Workers Terms of 
Reference, Conciliation Board file 190-2-95). 


—A proposal that the employer agrees to have in the work force a sufficient 
number of regular employees to cover the rate of normal absences due to illness, 
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special leave, vacation leave and leave without pay, and that absent employees 
shall be replaced by regular employees assigned to relief duties. The proposal 
was referred to aconciliation board subject to the caveat described in paragraph 
J-6 (ibid). 


—A proposal that the employer recognizes that evening and night work shall be 
confined to what is strictly necessary and agrees to periodically revise opera- 
tional systems in order to reduce as much as possible the number of employees 
working on night and evening shifts. The proposal was referred subject to the 
caveat described in paragraph J-6 (ibid). 


—A proposal that left-handed employees will be treated with equality and will not 
be subject to discipline when it is shown that the employer's operational methods, 
training programs and equipment are not equal for all employees. In view of the 
fact that the language of the clause seemed to suggest the necessity of modifying 
existing equipment, which would infringe on the employer’s authority under 
section 7 of the Act, it was referred subject to the caveat described in paragraph 
J-6 (ibid). 


o7 





COURT DECISIONS OF INTEREST 


K-1 The employer applied to the Federal Court of Appeal under section 28 of the 
Federal Court Act to set aside a decision of the Board in which it had asserted its 
jurisdiction under section 18 of the Public Service Staff Relations Act. The 
employer had identified an employee as being within the provisions of paragraph 
(a) of the definition of “person employed ina managerial or confidential capacity” 
in section 2 of the Act, and had thereupon treated the employee as being excluded 
from his bargaining unit. The bargaining agent did not agree with the identifica- 
tion made by the employer and had applied to the Board, requesting that it use the 
powers available to it under section 18 to determine whether or not the employee 
concerned was a “person employed in a managerial or confidential capacity” in 
accordance with the provision of paragraph (a). Before the Federal Court of 
Appeal, the employer challenged the Board’s decision to assert its jurisdiction in 
this matter on two grounds. The first concerned a distinction recognized by the 
Board in its jurisprudence between paragraphs (a) and (b) of the definition in 
section 2 and the remaining paragraphs (c) to (g). AS procedure is provided for 
the Board to determine an employee's status should the bargaining agent object 
to the exclusion of an employee under paragraphs (c) to (g), the employer 
submitted that since the procedure for determination by the Board is restricted to 
paragraphs (c) to (g), it is to be inferred that the Board has no power to look into 
the designation of persons under paragraphs (a) and (b). The second ground put 
forward by the employer was that the Board did not have the authority to make the 
decision about its jurisdiction because such a decision was purely declaratory. As 
such, it was beyond the Board’s authority to make under section 18, following an 
earlier decision of the Federal Court of Appeal in Public Service Alliance of 
Canada v. Public Service Staff Relations Board, [1979] 2 F.C. 599. 


K-2 The Federal Court of Appeal upheld the Board’s decision concerning its 
jurisdiction. The Court stated that although specific powers and procedures are 
provided in paragraphs (c) to (g) for designation, this did not exclude from the 
Board the power to make necessary determinations with respect to paragraphs 
(a) and (b). To hold otherwise would have the effect of deciding that the employer 
would have the right to determine the issue unilaterally simply by claiming that a 
particular employee came within paragraph (a) or (b). It could not have been the 
intention of Parliament in conferring on the Board the wide powers set out in 
section 18 to so restrict the Board in its operations. In order to secure the objects 
of the Act, the Court was of the view that it was reasonably necessary for the 
Board to be clothed with the power to determine who is and who is not to be 
included in the exclusions from the definition of “employee” specified in 
paragraphs (a) and (b) of the definition of “person employed in a managerial or 
confidential capacity”. 


K-3 Insofar as the second ground was concerned, the Court stated that the 
jurisdictional decision made by the Board was not purely declaratory, and that the 
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case of Public Service Alliance of Canada v. Public Service Staff Relations Board 
(supra), was distinguishable from the case before the Court. The decision was a 
jurisdictional decision and was necessary as a preliminary essential to a 
determination of the issue before the Board. The decision was necessary for the 
proper carrying on of the Board’s duties and the decision carried with it very 
definite Consequences for the individual concerned. Thus, the jurisdictional 
decision made by the Board was nota purely declaratory one, nor was it madeina 
vacuum (Her Majesty the Queen v. The Professional Institute of the Public Service 
of Canada, [1980] 2 F.C. 295. 


K-4 Anemployee was suspended from his duties while an investigation into his 
part in a conspiracy to defraud the employer was carried out. After the 
investigation confirmed the suspicions of the employer, the employee was 
dismissed. He grieved both the suspension and the dismissal, and the adjudicator 
substituted a one-year suspension for the dismissal. A few months later, the 
employee was found guilty of conspiring to defraud the employer and was 
sentenced to two years’ imprisonment. He appealed his conviction, and the 
employer placed him on indefinite suspension pending the outcome. The 
employee submitted a second grievance against the suspension. The adjudicator 
allowed the grievance, applying the principle of res judicata (a thing judicially 
acted upon or decided). On an application by the employer under section 28 of 
the Federal Court Act to have the decision set aside, the Court upheld the decision 
of the adjudicator. The Court stated that the grievor had already been penalized 
for defrauding the employer, and the adjudicator had properly held that a new 
penalty could not be imposed for an offence already expiated by him (Her Majesty 
the Queen v. Turgeon, [1980] 2 F.C. 500). 


K-5 Anapplication was made to the Federal Court of Appeal under section 28 of 
the Federal Court Act by an employee to set aside a decision of an adjudicator. 
The employee had been discharged by the employer for insubordination, threats, 
and assaulting a supervisor. In dismissing the employee’s grievance, the 
adjudicator had made decisions about the admissibility of certain evidence. The 
parties to the grievance had agreed to include in the record evidence which had 
been presented at an earlier grievance and which had been ruled inadmissible at 
that time by the same adjudicator. He refused to admit this evidence on the basis 
that, having been found inadmissible in the earlier case, the evidence was still 
inadmissible at the second. He was also asked to admit evidence concerning acts 
of the grievor prior to and subsequent to the time period to which the disciplinary 
notices in the case referred. After considering relevant case law and the 
circumstances of the case, the adjudicator admitted evidence pertaining to acts 
committed by the grievor prior to and subsequent to the significant time period. 
The Federal Court of Appeal set aside the decision and referred the case back to 
the adjudicator. The Court stated that the adjudicator should have taken into 
consideration the evidence the parties had agreed to include in the record. The 
fact that it may have been irrelevant in the first case did not make it inadmissible 
here. With regard to prior and subsequent acts of the grievor, the Court was of the 
opinion that the adjudicator could not take into account acts of the grievor carried 
out subsequent to his dismissal. However, he had not erred in considering acts of 
the grievor carried out before the day on which he committed the acts leading to 
his dismissal (Pierre Savard v. Public Service Staff Relations Board, Court File No: 
A-345-80, unreported). 
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PAY RESEARCH BUREAU 


INTRODUCTION 


L-1 The primary mission of the Pay Research Bureau is to provide compensa- 
tion data for a wide variety of classes in all occupational categories, including the 
executive and management group in the Public Service. The information is 
obtained through surveys on rates of pay, employee benefits and conditions of 
employment which are undertaken primarily in the private sector, although the 
Bureau also surveys provincial and municipal governments and other public 
organizations such as crown corporations. 


L-2 The main users of Bureau data are the certified bargaining agents and 
employers under the Public Service Staff Relations Act. Officials and representa- 
tives of these organizations use the information in the collective bargaining 
process. Conciliators and mediators of the Public Service Staff Relations Board 
also have access to the Bureau research and compensation findings. As survey 
participants, close to 1,000 private sector establishments and governments 
across Canada receive Bureau reports. 


L-3 To meet a growing demand for its survey reports from organizations which 
are not participants, the Bureau has adopted the policy of making available as 
widely as practicable, special presentations of data acquired in various surveys. 
In this way excutives and compensation specialists in a wide range of organiza- 
tions, including industrial firms, universities and outside unions, are being given 
access to useful statistical information derived from major Bureau surveys. A 
study of all activities and operations of the Bureau was completed during the year 
to ensure that all projects undertaken reflect appropriate priorities identified by 
those the Bureau serves. The results of this study formed a basis for reduction, 
modification or elimination of some projects and provided an opportunity to 
reallocate resources to projects of high priority. This approach continues to form 
the basis for the planning, control and evaluation of all Pay Research Bureau 
programs. The Bureau has also developed a comprehensive compensation 
research development program which includes formal training, seminars and 
self-directed training packages for use by individuals, to maintain and develop the 
professionalism of the officers and managers engaged in compensation research. 


L-4 In order to improve its capacity to respond to requirements of members of 
the Advisory Committee on Pay Research and to maintain the quality and 
timeliness of publication of reports and productivity, the Bureau has undertaken 
significant modifications to its report publication systems. The Bureau success- 
fully negotiated a contract with a new supplier for its computer services which 
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resulted in cost-benefit improvements for data processing. The acquisition of a 
word processing system interconnected with the computer system has improved 
the capacity to issue reports simultaneously in both official languages. The 
completion of development of an integrated computer rates-of-pay system has 
enhanced the quality control, editing and analysis of data, at the same time 
improving the productivity and effectiveness of officers engaged in compensa- 
tion research. 


THE SURVEY PROGRAM 


L-5 The Bureau’s survey program comprises mainly field surveys of its own, but 
includes also the collection of data by mail and telephone and the processing of 
selected data already obtained by other agencies in the Public Service. During the 
year the Bureau surveyed more than 750 organizations across Canada, several of 
them for three or four studies. Approximately 700 interviews were conducted in 
the course of the various field surveys. Rates of pay were obtained for 75 
occupational classes or groups representing approximately 335 levels or grades. 
Reports issued during the year resulted from some survey work done in the 
previous year and some surveys completed within 1980-81. An outline of the 
scope of the reports issued begins at paragraph L-26. 


L-6 Most rates of pay data are obtained through an automatic input system 
referred to as the Automated Pay Survey Program. This program, initiated ten 
years ago for ten classes under the name of AUTOCODS, now covers more than 
30 classes. The program combines the advantages of the traditional approach of 
job matching during personal visits with the flexibility of a data bank information 
system. Following the matching of jobs in its organization, each survey partici- 
pant updates its data on file in the Bureau once or twice a year when changes are 
effected in their salary scales and actual rates of pay. Two major reports are 
issued twice a year, the AUTOCODS-I report comprising the ten original classes 
of the system and AUTOCODS-II comprising eight other classes which were 
published for the first time in August 1980. Single reports for the other classes in 
the program are issued once a year, either in March or in August. 


L-7 During the year the Bureau carried out a study of Salary Administration in 
Canadian Industry. This survey of 34 major participants in Pay Research Bureau 
surveys collected extensive information on wage and salary administration 
policies and practices. All of the information has been stored in a data bank 
system. The Bureau intends to maintain current information in the data bank with 
biennial surveys in this subject area. 


L-8 The biennial field survey covering thirteen health and related classes was 
undertaken and the reports were published in the third quarter of the year. 


L-9 In addition to regular reports, parties to bargaining in the Public Service and 
survey participants have access to special computer tabulations from the data 
bank. Such tabulations are tailored to individual user requirements and allow the 
Bureau to respond quickly to the changing demands of collective bargaining in 
the federal Public Service. More than 100 of such tabulations were provided 
during the year. The Bureau conducted its regular biennial survey of Benefits and 
Working Conditions with an effective date of January 1, 1980. Four main reports 
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were published. Two covered the incidence and characteristics in both the 
industrial and the provincial and municipal government sectors and the other two 
provided information related to expenditures for the same three sectors. In 
addition, a “Highlights” report was published to make available the salient 
features of the survey findings to a wider readership. Developmental work is being 
undertaken to put a modified reporting system in place for the 1982 survey which 
will lessen the effort required of our survey respondents and reduce report 
preparation time and costs. 


L-10 The Bureau initiated a study of Employee Compensation at Northern or 
Isolated Locations at the request of the National Joint Council. This new survey 
collected information from approximately 80 organizations. This was an explora- 
tory or pilot study and will serve as the basis to conduct a further investigation into 
this type of employee compensation on a triennial basis. A report on the findings 
of this survey is expected to be released in the course of the summer of 1981. 


L-11 Field surveys were also conducted to obtain rates of pay and benefits and 
working conditions information from eight provincial and municipal police forces 
in order to meet the requirement of the Treasury Board and the Royal Canadian 
Mounted Police. Concurrently, the Bureau undertook a survey of benefits and 
working conditions for university teachers using a sample of twenty-two 
universities representative of the various geographic regions. At year end, the 
Bureau was in the process of updating its report on remuneration of elected 
Officials in the provinces, territories and a sample of eight municipal govern- 
ments. In each instance these survey activities were related to selected federal 
Public Service classes beyond the scope of collective bargaining where the need 
for data was clearly identified. Telephone surveys were again conducted to 
enable publication of reports on anticipated and actual recruiting rates for 
university and community college graduates. 


L-12 The Bureau also surveyed two classes totally excluded from the collective 
bargaining process, namely executives and personnel administrators. These 
surveys are conducted annually and the resulting reports are used by the 
Treasury Board, and, in the case of the report on executive compensation, by the 
Privy Council Office and the Advisory Group on Executive Compensation as well. 
During the year the Bureau published a report on the methodology employed in 
compiling its report on the aggregate of compensation for personnel administra- 
tors which was based on the 1979 survey for that class. During the year, work 
commenced on the development of a new methodology for the survey of 
executive and senior management compensation in order to more closely parallel 
a new Classification system developed by the Treasury Board for executives in the 
Public Service. 


L-13 To meet the needs of executives in the various sectors in the Canadian 
economy the Bureau issued, for the first time, a summary report “Compensation 
in Canadian Industry” which made available in a succinct format the significant 
findings on rates of pay for a number of widely recognized classes and salient 
information on benefits and working conditions. 


L-14 For a number of classes the Bureau obtained basic rate information 
already collected by other government agencies and processed it to meet Public 
Service needs. One such source is the Department of Labour’s Wage Rate Survey 
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with data on 153 jobs. Similarly, with the written consent of selected universities, 
data provided to Statistics Canada on salaries paid to university teachers are 
made available to the Bureau. 


RESEARCH ACTIVITIES 


L-15 An important part of the research work of the Pay Research Bureau is 
made up of the regularly updated Manual of Analysis of Federal Public Service 
Collective Agreements. The Manual refers to every clause of every collective 
agreement under the Public Service Staff Relations Act, specifying in each case 
the bargaining unit to which each provision applies. Many of the provisions are 
analysed in detail with emphasis on differences in wording and content between 
agreement clauses. In addition to the manual, an annual report entitled Analysis 
of Federal Public Service Collective Agreements, January, 1980 was published 
during the course of the year summarizing the frequency of occurrence of a 
number of major provisions in federal Public Service agreements. A number of 
special tabulations were also prepared on the contents of federal Public Service 
collective agreements in response to special requests received from both within 
and outside the federal Public Service. 


L-16 In May of 1980, a senior officer of the Research Branch presented a paper 
in the context of a seminar on various aspects of collective bargaining costing, at 
the meeting of the Eastern Economic Association held in Montreal. In November 
of 1980, he made a presentation on “Career Challenges in Labour Relations inthe 
80’s” at the University of Ottawa’s Faculty of Administration. Asubstantial amount 
of time continued to be spent at the invitation of labour relations groups, on 
specific aspects of the Bureau’s research program. 


L-17 The “Index of Collective Agreement Cases Referred to Adjudication under 
the Public Service Staff Relations Act’, a report in loose-leaf format, was updated 
once in the course of the year. An index of arbitration issues from 1975 to the 
present was developed for reference by the parties. 


L-18 Total separations from the Public Service occupational groups as a 
percentage of employees on strength were made available to the Bureau by the 
employer. A second such report was prepared and released to the parties 
covering the year 1980. 


L-19 The Bureau’s quarterly publication entitled “Collective Bargaining Infor- 
mation on the Public Service of Canada” continued to be released during the year. 
The publication includes information on the weighted average increases that 
have been granted to various groups, status of negotiations and arbitration and 
conciliation board hearings in the federal Public Service. Bargaining unit data 
such as effective and expiry dates of collective agreements and selected 
economic and labour statistics are also regularly included in the publication. 
Information on changes from previous collective agreements following settle- 
ments continued to be presented in the form of settlement summaries. During the 
year, 50 of these were prepared. 


L-20 As well as being asurvey agency the Bureau serves as a central reference 


point for those seeking certain types of information on the Public Service. It 
responds to queries and surveys from governments and private organizations 
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concerning Classification, pay and benefits in the Public Service of Canada. More 
than 3,000 such requests were handled during the year. 


CONSULTATIVE PROCESS 


L-21 In developing programs to serve the collective bargaining process, the 
Bureau places much importance on advice drawn from an Advisory Committee 
on Pay Research, comprised of representatives of employers and bargaining 
agents under the Act and chaired by the Chairman of the Public Service Staff 
Relations Board. Formal consultation about the Bureau’s program takes place 
regularly in the Advisory Committee, supplemented by frequent consultation to 
discuss in depth the planning and scope of particular surveys and projects and to 
maintain awareness of the special requirements of individual member organiza- 
tions. The Bureau also attaches great importance to the views of survey 
participants and makes contact with them wherever possible either individually or 
in meetings of personnel and compensation groups where they are represented. 


L-22 During the year, the Research Branch of the Bureau continued the practice 
of distributing payroll data received from Treasury Board to the bargaining 
agents. Copies of the data were made by the Bureau for 44 occupational groups 
and distributed to the bargaining agents involved. 


COOPERATIVE ARRANGEMENTS 


L-23 In its survey activities, the Bureau is sensitive to the workload it places on 
survey respondents and makes every effort to minimize duplication of effort. As 
Outlined earlier, the Bureau makes use of data collected by other federal 
government agencies including Labour Canada and Statistics Canada. Similarly, 
the Bureau coordinates its efforts with provincial government agencies in areas of 
common interest. Two provinces have availed themselves of the Bureau’s 
AUTOCODS programs and, with the agreement of the survey participants 
concerned, receive survey input on tape. 


L-24 To fulfil its primary mission of providing Public Service agencies with 
quality compensation data the Bureau seeks to stay in close touch with 
compensation specialists in both the private and public sectors. Accordingly, in 
the past year the Bureau played an active role in the research activities of the 
Compensation Research Centre of the Conference Board in Canada, in the 
Montreal and Toronto Compensation Groups, the Ottawa and Toronto Personnel 
Associations, and on special committees and task forces within the federal 
government. 


SUMMARY OF REPORTS ISSUED BY THE PAY 
RESEARCH BUREAU, APRIL 1, 1980 TO MARCH 31, 1981 


L-25 During the year the Bureau issued 163 reports, of which 26 related to the 
federal Public Service and 137 to employment outside the Service. Bureau reports 
are classified as “Restricted” (not for publication or redistribution) intended for 
the use of compensation specialists and researchers, or as “In Confidence” (not 
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to be published, and for use in recipient organizations by only those officials 
concerned with salary and wage administration) reserved for federal Public 
Service users and survey participants. All bureau reports are simultaneously 
issued in the two official languages and the totals given in the following summary 
include both versions. 


L-26 Reports generally present data for occupational classes in the Public 
Service classification and collective bargaining systems. In most cases, data from 
surveys were presented on industrial, regional and metropolitan bases as well as 
for Canada as a whole, with various statistical measures being used. 


L-27 The reports issued in any one year reflect in part survey activity of the 
previous year as well as a large part of the survey work done in the year being 
reported on. The number of reports issued during the year are shown under the 
eight major headings which follow. 


AUTOMATED PAY SURVEY PROGRAM 


Thirty-six reports were issued in the Administrative and Foreign Service, 
Administrative Support, Scientific Professional, and Technical categories. 
Various reports from this program were issued as of March 1 and August 15, 1980 
and covered rates of pay and hours of work for 23 classes. Data from these reports 
were obtained through the automated surveys system. 


HEALTH SERVICES 


Data from the 1980 survey of health and related classes were published in 38 
reports covering 14 classes. 


CLASSES EXCLUDED FROM COLLECTIVE BARGAINING 
OR WHERE NO BARGAINING AGENT IS CERTIFIED 


The Bureau issued eighteen reports, several of them covering senior occupa- 


tional classes or groups, such as the report on Executive Compensation; among 
the other reports, two dealt with benefits for classes falling under this category. 


OPERATIONAL AND OTHER PAY REPORTS 


In total, 23 reports were issued covering 15 classes under this category. One 
report was issued on Rates of Pay for Police Forces; other reports included such 
classes as Ships’ Crews, General Labour and Trades, Aircraft Mechanics. 


EMPLOYEE BENEFITS 


Eight reports were issued arising out of the January 1, 1980 biennial survey of 
employee benefits and working conditions. 
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COLLECTIVE BARGAINING INFORMATION 


Eleven reports resulting from the analysis of Public Service Agreements and 
Settlements, and related data, were issued. 


PUBLIC SERVICE DATA 


Twelve reports providing information on personnel of separate employers were 
issued. The annual report on “The Composition of the Public Service of Canada” 
was also published. 


OTHER 


A number of other reports were issued during the year, such as the comprehen- 
sive report, the first of its kind prepared by the Bureau, Compensation in 
Canadian Industry. Included in this category were, also, two reports on Rates of 
Pay in Industrial and Other Organizations. 
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APPENDIX 


TABLES 


10 
11 


Bargaining Units and Bargaining Agents 

Dispute Resolution Process 

Alteration in Dispute Resolution Process, 1980-81 

Bargaining Units Specifying Conciliation Board/Strike Process 

Bargaining Units Specifying Arbitration Process 

Arbitration Referrals, 1980-81 

Managerial or Confidential Exclusions, by Category: Treasury Board as Employer 


Managerial or Confidential Exclusions, by Bargaining Agent and Category: Treasury 
Board as Employer 


Managerial or Confidential Exclusions, by Bargaining Agent and Category: Separate 
Employers 


Adjudication References, 1967-81 


Conciliation, Mediation, Examination, 1980-81 


Note: Statistical data relating to 1980-81 are as of March 31, 1981. Data relating to the 


number of employees, while substantially correct, are not precise. Partly because of 
the definition of “employee” in section 2 of the Act data on numbers of employees 
may differ from numbers found in other statistical reports on persons employed in 
the Public Service. 
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ABBREVIATIONS USED IN TABLES 


BARGAINING AGENTS 


APOC 
CATCA 
CGAU 
GMSG 
CPAA 
CUPTE 
CUPW 
ESSA 
DTLCE 
DTLCW 


IBEW 
LCUC 
PAFSO 
PIPSC 
PSAC 
RCEA 
SGCT 
UFCWU 


EMPLOYERS 
CSE 


NCPC 
NFB 
NRC 
OAG 
SSHRC 
TB 


MISCELLANEOUS 


S 
NS 
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Association of Postal Officials of Canada 

Canadian Air Traffic Control Association 

Council of Graphic Arts Unions of the Public Service of Canada 

Canadian Merchant Service Guild 

Canadian Postmasters’ and Assistants’ Association 

Canadian Union of Professional and Technical Employees 

Canadian Union of Postal Workers 

Economists’, Sociologists’ and Statisticians’ Association 

Federal Government Dockyard Trades and Labour Council East 

Federal Government Dockyards Trades and Labour Council (Esqui- 
malt, B.C.) 

International Brotherhood of Electrical Workers (Local 2228) 

Letter Carriers’ Union of Canada 

Professional Association of Foreign Service Officers 

Professional Institute of the Public Service of Canada 

Public Service Alliance of Canada 

Research Council Employees’ Association 

Syndicat Général du Cinéma et de la Télévision 

United Food and Commercial Workers Union, Local No. 1973 


Communications Security Establishment, Department of National 
Defence 

Northern Canada Power Commission 

National Film Board 

National Research Council of Canada 

Office of the Auditor General 

Social Sciences and Humanities Research Council 

Treasury Board 


Supervisory 
Non-Supervisory 


Bargaining Units and Bargaining Agents in the Public Service of Canada 


Bargaining Unit 


Bargaining Agent 


(TREASURY BOARD AS EMPLOYER) 


Actuarial Science 

Agriculture 

Architecture and Town Planning 
Biological Sciences 

Chemistry 

Commerce 

Computer Systems Administration 
Defence Scientific Service 
Dentistry 

Engineering and Land Survey 
Forestry 

Historical Research 

Home Economics 

Law 

Mathematics 

Medicine 

Meteorology 

Nursing 

Occupational and Physical Therapy 
Pharmacy 

Physical Science 

Psychology 

Scientific Regulation 

Scientific Research 

Social Work 

Veterinary Science 


Administrative Services 
Auditing 
Clerical and Regulatory 
Communications 
Correctional 

— Supervisory 

— Non-Supervisory 
Data Processing 
Drafting and Illustration 
Education 
Educational Support 
Engineering and Scientific Support 
Financial Administration 
Firefighters 

— Supervisory 

— Non-Supervisory 


Professional Institute of the Public 


Service of Canada 


Public Service Alliance of 


Canada 
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Bargaining Unit 


General Labour and Trades 

— Supervisory 

— Non-Supervisory 
General Services 

— Supervisory 

— Non-Supervisory 
General Technical 
Heating, Power & Stationary Plant 

Operation 

— Supervisory 

— Non-Supervisory 
Hospital Services 

— Supervisory 

— Non-Supervisory 
Information Services 
Library Science 
Lightkeepers 

— Supervisory 

— Non-Supervisory 
Office Equipment 
Photography 
Primary Products Inspection 
Printing Operations — Supervisory 
Programme Administration 
Purchasing and Supply 
Radio Operation 
Railway Mail Clerks 
Secretarial, Stenographic, Typing 
Ships Crews 

— Supervisory 

— Non-Supervisory 
Social Science Support 
Technical Inspection 
Welfare Programmes 


Aircraft Operations 
Translation 
Foreign Affairs 

Air Traffic Control 


Electronics 


Ships Officers 


Postal Operations — Supervisory 


Postal Operations (Letter Carriers) 
Postal Operations (Postal Clerks) 


Revenue Postal Operations 


t2 


Bargaining Agent 


Canadian Union of Professional and 
Technical Employees 


Professional Association of Foreign 
Service Officers 


Canadian Air Traffic Control 
Association 


Local 2228, International Brotherhood 
of Electrical Workers 


Canadian Merchant Service Guild 


Association of Postal Officials of 
Canada 


Letter Carriers’ Union of Canada 
Canadian Union of Postal Workers 


Canadian Postmasters and Assistants 
Association 





Bargaining Unit Bargaining Agent 





Printing Operations — Non-Supervisory Council of Graphic Arts Unions of 
the Public Service of Canada 


Ship Repair, East Coast Federal Government Dockyard Trades 
and Labour Council East 


Ship Repair, West Coast Federal Government Dockyards Trades 
and Labour Council (Esquimalt, B.C.) 


Economics, Sociology & Statistics Economists’, Sociologists’ and 
Statisticians’ Association 


(NATIONAL FILM BOARD AS EMPLOYER) 


Administrative and Foreign Service Professional Institute of the Public 
Category Service of Canada 

Administrative Support Category Syndicat Général du Cinéma et de la 

Operational Category Télévision 


Technical Category 


(NATIONAL RESEARCH COUNCIL AS EMPLOYER) 


Information Services Professional Institute of the Public 
Library Science Service of Canada 
Research Officers and Research 

Council Officers 


Translation 
Administrative Services Research Council Employee's 
Clerical and Office Equipment Association 


Computer Systems Administration 
Data Processing 
Operational Category 

— Supervisory 

— Non-Supervisory 
Secretarial, Stenographic & Typing 
Technical Category 
Purchasing and Supply 


(NORTHERN CANADA POWER COMMISSION AS EMPLOYER) 


Operational Category Public Service Alliance of Canada 
— Non-Supervisory 


(COMMUNICATIONS SECURITY ESTABLISHMENT, 
DEPARTMENT OF NATIONAL DEFENCE AS EMPLOYER) 


Administrative and Foreign Public Service Alliance of Canada 
Service Category 
Administrative Support Category 
— operators 
— non-operators 
Operational Category 
Technical Category 
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Bargaining Unit Bargaining Agent 





(OFFICE OF THE AUDITOR GENERAL OF CANADA AS EMPLOYER) 


Operational Category Public Service Alliance of Canada 
General Labour and Trades 
General Services 
Administrative Support Category 
Clerical and Regulatory 
Secretarial, Stenographic & Typing 
Administrative and Foreign Service Category 
Administrative Service 
Financial Administration 
Purchase and Supply 
Scientific and Professional Category 
Library Science 
Auditing 


(SOCIAL SCIENCES AND HUMANITIES RESEARCH COUNCIL AS EMPLOYER) 


Administrative and Foreign Public Service Alliance of Canada 
Service Category 
Administrative Services, 
Financial Services, 
Information Services, 
Program Administration 
and 
all employees referred to 
as Grants Program Officer 
Scientific & Professional Category 
Economics, Sociology & Statistics 
Administrative Support Category 
Clerical and Regulatory 
Secretarial, Stenographic & Typing 
Data Processing 


(STAFF OF THE NON-PUBLIC FUNDS, CANADIAN FORCES AS EMPLOYER) 
Administrative Support Category Public Service Alliance of Canada 
— CFB Kingston 
Administrative Support Category 
— CFB Petawawa 
Operational Category 
— CFB Petawawa 


Operational Category *United Food and Commercial Workers 
— CFB Cornwallis Union, Local No. 1973 


“Formerly Retail Clerks International Union Local 1973 
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Dispute Resolution Process 





No. in No. of 





Barg. Barg. Process” 
Certified Bargaining Agents Units Units Specified 
Public Service Alliance of Canada 168,334 57, 33A 
24C 
Professional Institute of the Public Service of Canada 16,109 31 19A 
12C 
Research Council Employees’ Association 1,820 9 A 
Economists’, Sociologists’ and Statisticians’ Association 2,043 1 A 
Syndicat Général du Cinéma et de la Télévision 743 3 A 
Canadian Union of Professional and Technical Employees 1,494 2 C 
Letter Carriers’ Union of Canada 20,306 1 C 
Canadian Union of Postal Workers 23,328 1 C 
Council of Graphic Arts Unions 
of the Public Service of Canada 1,088 1 C 
Canadian Air Traffic Control Association 2,100 1 C 
Professional Association of Foreign Service Officers 941 1 A 
Association of Postal Officials of Canada 4,147 1 A 
Federal Government Dockyard 
Trades and Labour Council East 1,650 1 C 
Federal Government Dockyards Trades and Labour 
Council (Esquimalt, B.C.) 936 1 C 
Canadian Postmasters and Assistants’ Association 8,211 1 C 
Canadian Merchant Service Guild 1,354 1 cS 
International Brotherhood of 
Electrical Workers, Local 2228 2,947 1 C 
United Food and Commercial 
Workers Union, Local No. 1973 ___100 be Dts: 
68A 
TOTAL 257,651 115 47C 


*A — arbitration process 
C — conciliation board/strike process 
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Alteration in Dispute Resolution Process 
April 1, 1980 — March 31, 1981 


Estimated No. 
Bargaining Unit of Employees Parties Alteration” 


Research Officers & 


Research Council Officers 931 PIPSC-NRC AtoC 
Administrative & Foreign 

Service Category 159 PIPSC-NFB AtoC 
Defence Scientific 

Service Officers 486 PIPSC-TB AtoC 
Translation 5 PIPSC-NRC AtoC 
Librarian Group 57 PIPSC-NRC AtoC 
General Services 

(Supervisory) 1,931 PSAC-TB AtoC 

(Non-supervisory) 10,394 PSAC-TB AtoC 
Hospital Services 

(Supervisory) ier PSAC-TB AtoC 

(Non-supervisory) 2,192 PSAC-TB Ato C 
Computer Systems 

Administration 2,138 PIPSC-TB AtoC 
Correctional 

Non-supervisory 4,057 PSAC-TB AtoC 
Correctional 

Supervisory 354 PSAC-TB AtoC 

TOTAL 22,856 


“A — arbitration process 
C — conciliation board/strike process 
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Bargaining Units Specifying Conciliation Board/Strike Process 


Estimate of 
Number of Bargaining 

BARGAINING UNIT Employees Agent 
Treasury Board as employer 
Aircraft Operations 418 CUPTE 
Air Traffic Control 2,100 CATCA 
Clerical and Regulatory 47 ,367 PSAC 
Communications 787 PSAC 
Computer Systems Administration 2,138 PIPSC 
Correctional — Supervisory 354 PSAC 

— Non-Supervisory 4,057 PSAC 
Data Processing 3,005 PSAC 
Defence Scientific Service 486 PIPSC 
Electronics 2,947 IBEW 
Engineering and Scientific Support 7,457 PSAC 
General Labour and Trades — Supervisory 3,208 PSAC 

— Non-Supervisory 15,821 PSAC 
General Services — Supervisory 1,931 PSAC 

— Non-Supervisory 10,394 PSAC 
Heating Power & Stationary Plant 

Operations — Supervisory 190 PSAC 

— Non-Supervisory 2,308 PSAC 
Hospital Services 

— Supervisory 152 PSAC 

— Non-Supervisory 2,192 PSAC 
Library Science 398 PSAC 
Meteorology 509 PIPSC 
Nursing 1,522 PIPSC 
Occupational & Physical Therapy 31 PIPSC 
Postal Operations (Letter Carriers) 20,306 LCUC 
Postal Operations (Postal Clerks) 23,328 CUPW 
Primary Products Inspection 2,690 PSAC 
Printing Operations — Non-Supervisory 1,088 CGAU 
Psychology 84 PIPSC 
Radio Operation 1,140 PSAC 
Revenue Postal Operations 8,211 CPAA 
Ships Crews 

— Supervisory 507 PSAC 

— Non-Supervisory 2,188 PSAC 
Ships Officers 1,354 CMSG 
Ship Repair (East) 1,650 DTLCE 
Ship Repair (Esquimalt, B.C.) 936 DTLCW 
Social Work 153 PIPSC 
Translation 1,076 CUPTE 
Veterinary Science 551 PIPSC 





175,034 


BARGAINING UNIT 


Office of the Auditor General of Canada 
as employer 


Operational Category (certain employees) 


Northern Canada Power Commission 
as employer 


Operational Category — Non-Supervisory 


Social Sciences and Humanities 
Research Council as employer 


Administrative & Foreign Service Category 
Administrative Services, 
Financial Services, 
Information Services, 
Program Administration 
and 

Employees referred to as Grants 

Program Officer 
Scientific and Professional Category 
Economics, Sociology and Statistics 
Administrative Support Category 
Clerical and Regulatory 


Secretarial, Stenographic and Typing 
Data Processing 


National Research Council as employer 


Librarian Group 

Research Officer and Research Council 
Officer 

Translation 


National Film Board as employer 
Administrative & Foreign Service Category 
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Estimate of 
Number of 
Employees 


144 


46 


39 








159 
176,422 





Bargaining 
Agent 


PSAC 


PSAC 


PSAC 


PSAC 


PSAC 


PIPSC 


PIPSC 
PIPSC 


PIPSC 


Bargaining Units Specifying Arbitration Process 


Estimate of 
Number of Bargaining 

BARGAINING UNIT Employees Agent 
Treasury Board as employer 
Actuarial Science 19 PIPSC 
Administrative Services 6,190 PSAC 
Agriculture 294 PIPSC 
Architecture and Town Planning 326 PIPSC 
Auditing 2,554 PSAC 
Biological Sciences 869 PIPSC 
Chemistry 363 PIPSC 
Commerce 1,605 PIPSC 
Dentistry 49 PIPSC 
Drafting and Illustration 1,847 PSAC 
Economics, Sociology & Statistics 2,043 ESSA 
Education 2,922 PSAC 
Educational Support 95 PSAC 
Engineering & Land Survey 2,163 PIPSC 
Financial Administration 2,113 PSAC 
Firefighters 

— Supervisory 123 PSAC 

— Non-Supervisory 1,333 PSAC 
Foreign Affairs 941 PAFSO 
Forestry 85 PIPSC 
General Technical 2,373 PSAC 
Historical Research 259 PIPSC 
Home Economics 36 PIPSC 
Information Services 882 PSAC 
Law 37 PIPSC 
Lightkeepers 

— Supervisory 197 PSAC 

— Non-Supervisory 256 PSAC 
Mathematics 112 PIPSC 
Medicine 227 PIPSC 
Office Equipment 462 PSAC 
Pharmacy 66 PIPSC 
Photography Tro PSAC 
Physical Science 596 PIPSC 
Postal Operations — Supervisory 4,147 APOC 
Printing Operations — Supervisory 90 PSAC 
Programme Administration 21,821 PSAC 
Purchasing and Supply 1,506 PSAC 
Railway Mail Clerks 29 PSAC 
Scientific Regulation 431 PIPSC 
Scientific Research 1,914 PIPSC 
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Estimate of 


Number of Bargaining 
BARGAINING UNIT Employees Agent 
Secretarial, Stenographic & Typing 11,420 PSAC 
Social Science Support 1,796 PSAC 
Technical Inspection 1,228 PSAC 
Welfare Programmes 1,534 PSAC 
77,528 
Office of the Auditor General of Canada 
as employer 
Administrative & Foreign Service Category 
(Certain employees) 81 PSAC 
Administrative Support Category 
(Certain employees) 69 PSAC 
Scientific & Professional Category 126 PSAC 
276 
National Research Council as employer 
Administrative Services 31 RCEA 
Clerical & Office Equipment 357, RCEA 
Computer Systems Administration 55 RCEA 
Data Processing 19 RCEA 
Information Services 32 PIPSC 
Operational Category 
— Supervisory 31 RCEA 
— Non-Supervisory 253 RCEA 
Purchasing and Supply Group 23 RCEA 
Secretarial, Stenographic & Typing 107 RCEA 
Technical Category 944 RCEA 
1,852 
National Film Board as employer 
Administrative Support Category 226 SGCT 
Operational Category 77 SGCT 
Technical Category 440 SGCT 
743 
Communications Security Establishment, 
Department of National Defence as employer 
Administrative & Foreign Service Category 332 PSAC 
Administrative Support Category 
Certain employees (Operators) 50 PSAC 
Administrative Support Category 
Certain employees (Non Operators) 95 PSAC 
Operational Category 20 PSAC 
Technical Category 72 PSAC 
569 
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BARGAINING UNIT 


Staff of the Non-Public Funds, 
Canadian Forces as employer 


Administrative Support Category 
— CFB Kingston 
Administrative Support Category 
— CFB Petawawa 
Operational Category 
— CFB Petawawa 
Operational Category 
— CFB Cornwallis 


TOTAL 


Estimate of 
Number of 
Employees 


12 
14 
135 


100 
261 
81,229 








Bargaining 
Agent 


PSAC 
PSAC 
PSAC 


UFCWU 
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Arbitration Referrals 1980-81 


Settled 
With 
Assistance Carried 
of Mediator over to 
Bargaining Between ora Arbitral next 

Bargaining Units Agent Employer Parties Conciliator Award year 
Carried over from 1979-80 (5) 
Commerce PIPSC* TB x 
Secretarial, Stenographic & Typing PSAC* TB x 
Purchasing & Supply PSAC* TB x 
Office Equipment PSAC* TB X 
Programme Administration PSAC* TB X 
Filed in 1980-81 (26) 
Administration Services PSAC* TB X 
Firefighters (Supervisory 

& Non-Supervisory PSAC* TB Xx 
Actuarial Science PIPSC* TB x 
Information Services PSAC* TB X 
Engineering & Land Survey PIPSC* TB X 
Technical Category SGCT* NFB X 
Postal Operations (Sup) APOC* TB Xx 
Administrative Support Category SGCT* NFB xX 
Physical Sciences PIPSC* TB xX 
Technical Category PSAC* CSE X 
Economics, Sociology & Statistics ESSA* TB X 
Scientific Research PIPSC* TB X 
Mathematics PIPSC* TB X 
Financial Administration PSAC* TB X 
Drafting & Illustration PSAC* TB Xx 
Agriculture PIPSC* TB X 
Biological Sciences PIPSC* TB X 
Financial Administration (Fl-7) PSAC* TB xX 
Medicine Group PIPSC* TB Xx 
Administrative Support 

Category (Operators) PSAC* CSE Xx 
Administrative Support 

Category (Non-Operators) PSAC* CSE x 
Administrative Services & 

Porgramme Administration PSAC TB* X 
Purchasing & Supply PSAC TB* X 
Auditing PSAC* TB X 
Historical Research PIPSC* TB Xx 
Actuarial Science PIPSC* TB X 


“Indicates party requesting arbitration. 
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Number of 
Bargaining 
Category Units 
Scientific & Professional 28 
Administrative & Foreign 
Service 10 
Technical 13 
Administrative Support 5 
Operational 25 
TOTAL 81 


Managerial or Confidential Exclusions, by Category 
Treasury Board as Employer 


Approximate Number of 


Number of | Employees % 
Employees Excluded Excluded 
21,605 2,506 11.60 
47,531 7,725 16.25 
26,387 767 2.91 
68,560 5,519 8.41 

105,405 409 0.39 
269,488 16,926 6.28% 


Managerial or Confidential Exclusions, by Bargaining Agent and Category 
Treasury Board as Employer 


Bargaining 
Agent 


PIPSC 


PSAC 


PAFSO 
CATCA 
IBEW 
CMSG 
APOC 
CPAA 
CGAU 
DTLCE 
DTLCW 
LCUC 
CUPW 
ESSA 
CUPTE 
CUPTE 


Category 


Scientific & Prof. 


Admin. & Foreign Ser. 


Scientific & Prof. 


Admin. & Foreign Ser. 


Technical 
Admin. Support 
Operational 


Admin. & Foreign Ser. 


Technical 
Technical 
Technical 
Operational 
Operational 
Operational 
Operational 
Operational 
Operational 
Operational 
Scientific & Prof. 


Admin. & Foreign Ser. 


Technical 
TOTAL 


Number of Approximate Number of 


Bargaining 
Units 


2 


_ 
—_~ es ssw sess sss 4 4 OMO DWN A 


oo 
— 


Number of 
Employees 


12,834 
4,046 
6,567 

41,070 

19,245 

68,560 

45,587 
1,230 
2,203 
3,033 
1,450 
4,195 
8,211 
1,100 
1,706 

972 

20,306 

23,328 
2,204 
1,185 

456 


269,488 


Employees 
Excluded 


1,652 
303 
693 

7,024 
444 

5,519 
257 
289 
103 

86 
96 
48 
0 
12 
56 
36 
0 

0 
161 
109 
38 


16,926 


% 


Excluded 


12.87 
7.49 
10.55 
17.10 
2.30 
8.05 
0.56 
23.50 
4.68 
2.84 
6.62 
1.14 
0.00 
1.10 
3.28 
3.70 
0.00 
0.00 
7.30 
9.20 
8.33 


6.28% 
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Managerial or Confidential Exclusions, by Bargaining Agent and Category 
Separate Employers 


Number of Approximate Number of 
Bargaining Bargaining Numberof Employees % 
Agent Category Units Employees Excluded Excluded 


NATIONAL FILM BOARD 


PIPSC Admin. & Foreign Ser. 1 179 20 Te he 
SGCT Technical 1 458 18 3.93 
SGCT Admin. Support 1 273 47 17.22 
SGCT Operational 1 77 0 0.00 
TOTAL 4 987 85 8.61% 
NATIONAL RESEARCH COUNCIL 
PIPSC Scientific & Prof. 2 1,010 22 2.18 
PIPSC Admin. & Foreign Serv. 2 38 1 2.63 
RCEA Admin. & Foreign Serv. 3 130 21 16.15 
RCEA Technical 1 948 4 0.42 
RCEA Admin. Support 3 541 58 10.72 
RCEA Operational 2 284 0 0.00 
TOTAL 13 2,951 106 3.59% 
NORTHERN CANADA POWER COMMISSION 
PSAC Operational Category 1 144 0 0.00% 
Non-Supervisory 
COMMUNICATIONS SECURITY ESTABLISH- 
MENT, DEPARTMENT OF NATIONAL 
DEFENCE 
PSAC Admin. & Foreign Serv. 1 336 4 1.20 
PSAC Technical 1 he 0 0.00 
PSAC Admin. Support (Operators) 1 50 0 0.00 
PSAC Admin. Support (Non-Operators) 1 108 13 12.04 
PSAC Operational 1 20 0 0.00 
TOTAL iS) 586 17 2.90% 
OFFICE OF THE AUDITOR GENERAL 
PSAC Scientific & Prof. 1 ‘WE 51 28.81 
PSAC Admin. & Foreign Serv. 1 90 9 10.00 
PSAC Admin. Support 1 102 aa 32.30 
PSAC Operational 1 6 1 16.67 
TOTAL 4 afs 94 25.07% 
SOCIAL SCIENCES AND HUMANITIES 
RESEARCH COUNCIL 
PSAC Admin. & Foreign Serv. 1 60 14 23.33 
PSAC Adminnistrative Support 1 42 3 7.14 
PSAC Scientific & Professional 1 2 0 0.00 
TOTAL 3 104 17 16.35% 
STAFF OF NON-PUBLIC FUNDS, CANADIAN 
FORCES 
PSAC Administrative Support 
—CFB Kingston 1 13 1 7.69 
—CFB Petawawa 1 15 1 6.67 
PSAC Operational 
—CFB Petawawa 1 135 0 0.00 
UFCWU Operational 
—CFB Cornwallis 1 100 0 0.00 
TOTAL 4 263 2 0.76% 
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1967-68 
1968-69 
1969-70 
1970-71 
1971-72 
1972-73 
1973-74 
1974-75 
1975-76 
1976-77 
1977-78 
91-19 
1979-80 
1980-81 
TOTAL 


Adjudication References, 1967-1981 


Interpretations 
para. 91(1)(a) 


18 

99 
153 
142 
114 
459 
363 
231 
492 
380 
1,926 
1,982 
548 


6,903 


Discipline 
para. 91(1)(b) 


Party & Party 
Sec. 98 


Total 


706 
710 
2,364 
2 Bit 
1,176 
10,197 
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CONCILIATION, MEDIATION, EXAMINATION, 1980-81 


A. CONCILIATION BOARDS 
Requests — from employers — 


— from bargaining agents 10 
Total 10 
Settlement reached before Board established 1 
Reports issued ga 
Reports pending 3 
Total 13 


B. CONCILIATORS 


Requests — from employers 21 
— from bargaining agents 
Total 25 
Settlements reached with conciliator 10 
Settlements reached following conciliation 46 
Referred to conciliation board 6 
Referred to arbitration board ie 
Conciliation still proceeding 2 
Total 26 


C. MEDIATORS 
Number of appointments made 


8 
Settlements reached with mediator 4 
Settlements reached following mediation 1 
Referred to conciliation board 1 
Referred to arbitration board 2 
8 


Total 
D. COMPLETED EXAMINATIONS 19 


4lncluding 3 reports carried over from 1979/80. 
OCarried over from 1979/80. 
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The Honourable Yvon Pinard, 
President of the Privy Council, 
House of Commons, 

Ottawa, Ontario. 


Dear Mr. Pinard: 

It is my pleasure to transmit to you, pursuant to section 115 of the Public 
Service Staff Relations Act, the Fifteenth Annual Report of the Public Service Staff 
Relations Board covering the period from April 1, 1981 to March 31, 1982 for 


submission to Parliament. 


Yours sincerely, 


J. Harold Brown, 
Chairman. 
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J. W. Healy, Q.C. J. Jessop 

R. G. Herbert J. F. Maguire 

F. W. Murray G. Walker 

D. M. Nunn *A person selected from an arbitration panel, is, 

HL. Seifert under the P.S.S.R. Act, deemed to be a member 
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for which he has been selected. 
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Director, Administration: L. Labrecque 
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2W. L. Nisbet, Q.C., replacing D. H. Kates, took up duties on August 16, 1982. 
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INTRODUCTION 


COMPOSITION AND OPERATION OF THE BOARD 


A-1 The Public Service Staff Relations Board is an independent, third party, 
quasi-judicial tribunal responsible for the administration of the Public Service 
Staff Relations Act of 1967 which established a system of collective bargaining in 
the federal Public Service. Since the 1975 amendments to the Act each member of 
the Board represents the public interest. Previously, members of the Board other 
than the Chairman, the Vice-Chairman, and the Deputy Chairmen represented in 
equal numbers the interest of the employer and the employees respectively. At 
the end of the fiscal year 1981-82 the Board was composed of a Chairman, a Vice- 
Chairman, three Deputy Chairmen, six full-time members and eighteen part-time 
members. 


A-2 Section Il of the Act establishes a procedure which enhances the prospects 
that persons with the qualifications needed to administer the Act will secure 
appointments as members of the Board. Before any appointment can be made the 
Chairman is called upon to consult with the employer, including the separate 
employers, and all of the bargaining agents and must include ina list the names of 
all eligible persons, (as defined in the Act), recommended by those bodies. He 
may also include the names of any other eligible persons whom he considers 
suitable for appointment. With the exception of the Chairman group, the 
appointments of Board members by the Governor in Council can only be made 
from this list. The Act provides for aterm not exceeding 10 years for the Chairman 
group and for a term not exceeding 7 years for other Board members. 


A-3 One of the Deputy Chairmen has responsibility for the adjudication of 
grievances not resolved during the grievance procedures provided for in the Act. 
Another Deputy Chairman has responsibility for the arbitration of interest 
disputes. In addition to adjudication and arbitration the Board deals with the 
various matters described in Section C of this report. These include applications 
for certification as a bargaining agent, the determination of persons employed in 
a managerial or confidential capacity, the designation of persons the perform- 
ance of whose duties is required for the safety or security of the public inthe event 
of astrike, and the hearing of complaints of alleged unfair labour practices. By the 
1975 amendments to the Act, except for reconsiderations, all appeals from Board 
decisions now must be made to the Federal Court. 


A-4 The Board atall times tries to fulfil the mandate accorded to it by the Actas 
efficiently and as expeditiously as possible. The adjudication functions of the 
Board include rendering decisions on proceedings which will determine the 
rights, obligations and entitlements, economic and otherwise, of the parties and 
individuals concerned. In its mediation and conciliation role, the Board provides 


1 


professional knowledge and skills that facilitate the negotiation of collective 
agreements. 


A-5 The Board is responsible to Parliament through such Minister of the Crown 
as may be designated by the Governor in Council other than a member of the 
Treasury Board. During most of the years since the Board’s inception the Minister 
has been, and at present is, the President of the Privy Council. Pursuant to section 
115 of the Act the only responsibility of the Minister is to lay before Parliament 
each year the report of the Board covering its administration during the previous 
year. In fact he is called upon to perform a wider range of functions. He is the line 
of communication with the Governor in Council for purposes of appointments to 
the Board. 


A-6 Thecase load of the Board is wholly dependent on the number of applica- 
tions, complaints and references to adjudication and arbitration made by the 
Treasury Board as employer, the separate employers, the certified bargaining 
agents and the employees they represent. Similarly, the frequency with which the 
Board is called upon to act in a mediation or conciliation capacity, and the scope 
and complexity of the impasses that it is called upon to try to resolve are equally 
dependent on the parties and the degree to which they are able to resolve their 
disputes without third-party assistance. 


A-7 There are 118 units of employees in the Public Service for which an 
employee organization has been certified as the bargaining agent. The Treasury 
Board acts for the Government as the employer for 76 units in the central 
administration. The employees of the remaining 42 units are in the employ of one 
of the seven separate employers, the largest of which is the National Research 
Council. Table 1 lists the bargaining units and bargaining agents, as well as the 
various employers. 


A-8 Approximately 200,000 employees are encompassed by the 118 bargaining 
units. The Public Service Alliance of Canada is the bargaining agent for 57 units 
covering some 170,000 employees. Some of the larger units represented by the 
Alliance are the clerical and regulatory group with 47,000 employees, the 
programme administration group with 21,500 employees, the general labour and 
trades group, (Supervisory and non-supervisory), with more than 12,000 em- 
ployees, and the secretarial, stenographic and typing group with over 11,000 
employees. The Professional Institute of the Public Service of Canada is the 
bargaining agent for some 16,000 employees covered by 31 units. The largest of 
these are the scientific research group, the computer system administration 
group and the engineering and land survey group, each with approximately 2,000 
employees. The Institute also represents the nursing group with some 1,500 
employees and the commerce group with about 1,600 employees. The remaining 
30 bargaining units are represented by 13 certified bargaining agents. With four 
exceptions they represent only one unit. 


A-9 The Act provides two alternative methods of resolving interest disputes. 
The bargaining agent for a bargaining unit may opt to have an impasse in 
collective bargaining negotiations resolved by reference to binding arbitration or, 
alternatively, it may choose reference to a conciliation board which carries with it 
the right to strike. 
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A-10 It is important to emphasize that about 80% or 670 of the collective 
agreements entered into during the period 1969-81 were the result of settlements 
reached by the parties in direct negotiations or with the assistance of conciliation, 
even though on average 60% or more of the bargaining units had selected 
arbitration as a means of settling their collective bargaining disputes. Only about 
20% or 170 of the collective agreements were resolved by arbitration during this 
12-year period. 


A-11 If the conciliation board/strike route is selected as the means of resolving 
interest disputes, the conciliation board cannot be established until the em- 
ployees, if any, in the bargaining unit concerned, whose duties are required to be 
performed in the event of a strike for the safety and security of the public, have 
been agreed upon by the employer and the bargaining agent or have been so 
designated by the Board, pursuant to section 79 of the Act. Further, no employee 
can participate in a lawful strike until seven days have elapsed from the receipt by 
the Chairman of the report of the conciliation board or until the Chairman has 
notified the parties of his intention not to establish such a board. 


A-12 In a large number of disputes ultimately referred to arbitration or a 
conciliation board the Board will first have appointed a conciliator or a mediator 
to assist the parties to reach agreement on the matters in dispute. Normally 
members of the Board’s own mediation staff are used for this purpose, although 
on occasion an outside expert is called in. Often the need to utilize the arbitration 
or conciliation board/strike process is averted by successful mediation. 


PAY RESEARCH BUREAU 


A-13 The principal mandate of the Pay Research Bureau is to supply compen- 
sation data to the employers and the certified bargaining agents to use as a tool in 
the collective bargaining process. Bureau research and compensation findings 
are also made available to conciliators and mediators of the Public Service Staff 
Relations Board and are relied on by the parties in interest arbitrations referred to 
the Board for resolution. Compensation data provided by the Pay Research 
Bureau cover a wide variety of classes in all occupational categories. The 
information is obtained through surveys on rates of pay, employee benefits and 
conditions of employment undertaken primarily in the private sector, although 
the Bureau also surveys provincial and municipal governments and other public 
organizations such as Crown corporations. 


A-14 The compensation data cover the major elements of compensation, i.e., 
salaries, benefits and conditions of employment on the outside market for jobs 
similar to those in the Public Service. The information assists the parties in 
negotiating collective agreements for Public Service employees by following 
trends and levels of compensation for comparable jobs particularly in the private 
sector. 


A-15 The Bureau also provides the Treasury Board with compensation data for 
classes excluded from the collective bargaining process such as personnel 
administrators and managerial personnel. It also provides compensation infor- 
mation on executives in industry for use by the Advisory Group on Executive 
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Compensation which makes recommendations to the Prime Minister on rates of 
pay and benefits for the Public Service executive category and for deputy 
ministers. 


A-16 Prior to each survey, detailed consultations are held with the various 
Public Service employers and bargaining agents concerned. This is done under 
the aegis of an Advisory Committee on Pay Research, composed of represent- 
atives of Public Service employers and certified bargaining agents so that the 
Bureau’s programs will reflect their needs as closely as possible. 


NATIONAL JOINT COUNCIL SECRETARIAT 


A-17 In the fall of 1979 the Treasury Board approved the establishment of a 
permanent secretariat to co-ordinate the administration of the National Joint 
Council (NJC) of the Public Service of Canada. The General Secretary is also 
available to serve the Joint Consultation Committee (JCC) where consultation 
takes place between the Public Service Commission and the bargaining agents 
on the Public Service Employment Act. In light of the neutral role of the Public 
Service Staff Relations Board in the scheme of collective bargaining, the Board 
agreed to house the offices of the secretariat in its premises and to provide the 
necessary support services. The NJC provides a forum for regular consultation 
between the Government, as the employer, and the employee organizations cer- 
tified as bargaining agents under the Public Service Staff Relations Act. 


THE YEAR IN BRIEF 


A-18 Until October, 1981, Canada Post fell under the jurisdiction of the Public 
Service Staff Relations Act. The Canada Post Corporation Act, however, 
transformed Canada Post from a Government department into a Crown Corpo- 
ration. One effect of this legislation is that the 60,000 Post Office employees, in 
five bargaining units, which include 24,000 inside postal clerks and 22,000 outside 
postal workers, now fall under the jurisdiction of the Canada Labour Code. 


A-19 Many of the references to adjudication traditionally came from this large 
group. In the year 1981-82, 1,150 of the 2,950 references were from the Post 
Office. In the previous year the Post Office supplied 800 of the 1,200 references. 
On the other hand, the trend has been for an ever increasing number of cases to 
come from sources other than the Post Office. In the year 1978-79 there were 
200 such cases; in 1979-80 there were 350, in 1980-81 there were 400, and in 1981- 
82, the year under review, there were 1,810. Of that number 1,350 related to 
disciplinary action imposed by the employer in connection with the strike action 
taken by the clerical and regulatory group in the fall of 1980, and 460 came from 
other departments and agencies. 


A-20 The Board continues to have jurisdiction over those Post Office griev- 
ances that originated prior to the coming into effect of the Post Office Crown 
Corporation Act. Notwithstanding the increase in the number of references from 
the Post Office in the past year, the Board expects all references to adjudication 
from that source will be resolved over the next two years, or even less, depending 
on the parties’ readiness to schedule and attend hearings. 
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A-21 A decrease in the actual adjudication hearing load of the Board is not, 
however, anticipated with the cessation of the Post Office adjudications. This 
statement is based on the Board’s experience that, taking into account the 
availability of the human resources of the parties of interest, the average number 
of hearings that the parties can reasonably accommodate is limited to upwards of 
35 each month. In fact, 400 adjudication hearings were scheduled in 1980-81, as 
compared with 450 in the fiscal year 1981-82. These figures indicate that, even 
without Post Office adjudications, the Board will continue to be called upon to 
accommodate hearings of references to adjudication at least at its current level. 
Based on the trend over the past four years the demand will be even higher. As 
well, the Board will continue to deal each year with approximately 100 appli- 
cations relating to other types of proceedings. 


A-22 At year end the bargaining agents had specified referral to binding 
arbitration as the method for the resolution of interest disputes for 72 units as 
compared with 46 units for which the conciliation board/strike option had been 
selected. In terms of the numbers of employees, however, approximately 128,000 
employees are on the conciliation board/strike route, as compared with 74,000 
employees who are committed to binding arbitration. 


A-23 During the fiscal year 1981-82 some 49 collective agreements were 
entered into between the Treasury Board and the bargaining agents. Only six of 
these agreements were the result of arbitral awards. In other words, nearly 87% of 
the agreements were concluded by negotiation between the parties with or 
without conciliation assistance during 1981-82. 


A-24 Of particular interest are the average wage increases resulting from 
interest arbitration awards compared with the wage settlements reached in the 
Public Service by direct negotiations, with or without the assistance of a mediator, 
conciliator or a conciliation board. The raw data prepared by the Pay Research 
Bureau show that the average wage increase resulting from arbitral awards 
rendered in each of the fiscal years 1980-81 and 1981-82 was lower by 2.7% than 
the average wage settlement which came about through other means. The Bureau 
noted that this significant difference in average increases was the result of two 
negotiated settlements each amounting to about 16% in each of those two years. 
These deviations were due to an agreement between the parties to implement the 
principle of equal pay for work of equal value in one case; and an agreementin the 
other case to permit a catch-up in rates of pay lagging behind those prevailing in 
the private sector. The Bureau therefore concluded that a more realistic 
comparison between arbitral wage awards and negotiated settlements requires 
the exclusion of these two deviations which were based on peculiar and special 
circumstances. 


A-25 The Bureau considered the following comparisons to be realistic for the 
reasons outlined above. The average annual increase resulting from arbitral 
awards for each of the fiscal years 1980-81 and 1981-82 is then somewhat over 
10.5%. This compares to just over 11.5% in the fiscal year 1980-81 and just under 
12.5% in the fiscal year 1981-82 for those units not using the arbitration option. In 
other words, arbitral wage awards were, on average, about one per cent less than 
wage settlements reached by other methods of dispute resolution in the 1980-81 
fiscal year and close to two per cent lower in the fiscal year just past. 


A-26 A comparison was also prepared between the average annual wage 
increase in the Public Service and the average annual wage increase in base rates 
in the private industrial sector (other than construction), in Canada during the 
fiscal year 1980-81. The average annual wage increase was 11.8% in the private 
industrial sector compared to an average annual wage increase in the Public 
Service of just over 11.5% for those units who did nat use arbitration, and just 
above 10.5% for those units which did. In 1981-82 the average annual wage 
increase in the private sector was 12.7% compared to that in the Public 
Service of 12.5% for those units who did not use arbitration and 10.6% for those 
units who did. These comparisons are of course made with private sector 
agreements which exclude COLA because all agreements in the Public Service 
exclude COLA. 


PERSONNEL 


B-1 The composition of the full-time Board did not change nor was there any 
change in part-time members during the year under review. However, there were 
three additions and one departure of members of the arbitration panels. 


B-2 Theterm of M. G. Bergeron, Q.C., of Montreal, who for 14 years served asa 
member of the arbitration panel representative of the interests of the employer, 
expired at the end of the calendar year. He had informed the Board that for 
reasons of health he preferred not to be re-appointed. 


B-3 Suzanne Thibaudeau of Montreal and Anthony J. Bast of Calgary were 
appointed for a two year period to the arbitration panel representative of the 
interests of the employer. J. K. Eaton of Wakefield, Quebec, was appointed fora 
similar period to the arbitration panel representative of the interests of 
employees. 


B-4 The composition of the Board and of the arbitration panels at year end is 
listed at the beginning of this report. 
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PROCEEDINGS WITHIN THE BOARD’S JURIS- 
DICTION OTHER THAN ADJUDICATION AND 
ARBITRATION PROCEEDINGS 


C-1 Adjudication and arbitration proceedings represent the two most nu- 
merous types of proceedings that come before the Board. Each of these types of 
proceedings, which are reported on in separate sections of this report, is 
administered by one of the Board’s Deputy Chairmen and draws extensively on 
the services of part-time members of the Board. The proceedings dealt with in this 
section embrace all other types of proceedings within the Board's jurisdiction 
under the Act and are dealt with entirely by the full-time members, usually in 
divisions of three members. 


DETERMINATION OF APPROPRIATE BARGAINING UNITS AND CER- 
TIFICATION OF BARGAINING AGENTS 


C-2 The Act empowers the Board to determine appropriate bargaining units 
and to certify bargaining agents to represent them. At the end of the fiscal year 
there were 15 certified bargaining agents within the jurisdiction of the Public 
Service Staff Relations Board. These are listed in Table 1, together with the 
bargaining units they represent. 


C-3 With the coming into force of the Canada Post Corporation Act on October 
16, 1981, establishing the Canada Post Corporation, four certified bargaining 
agents moved from the jurisdiction of the Public Service Staff Relations Board to 
that of the Canada Labour Relations Board under Part V of the Canada Labour 
Code. One small bargaining unit of employees in the Post Office represented by 
the Public Service Alliance of Canada, together with small fragments of a variety 
of other units, also moved under the Code. 


C-4 At the same time, there has been an upsurge of applications for certifi- 
cation. There were in all 19 applications before the Board during the year. 
Bargaining agents were certified for eight new bargaining units all of which 
concerned employees of separate employers, and in particular, the Staff of the 
Non-Public Funds, Canadian Forces. This is the employer for occupational 
groups and categories at some 70 Canadian Forces bases throughout the 
country. 


C-5 Five of the six applications for certification carried over from 1980-81 were 
on behalf of employees of this separate employer. The Public Service Alliance of 
Canada was certified for one unit comprising employees in the operational 
category at Valcartier, Quebec. Local 832 of the Manitoba Food and Commercial 


Workers Union, making its first appearance before the Board, was certified fora 
group of employees in the operational category at Shilo, Manitoba. Another 
application by Local 832, for a unit of employees in the administrative support 
category at Shilo, however, was dismissed by the Board following the taking of a 
representation vote. The United Food and Commercial Workers Union, Local 
1973, made two applications, one to represent employees in the operational 
category, CFB, Greenwood, Nova Scotia, and one to represent the operational 
category at CFB at Gagetown, New Brunswick. The Board issued certificates in 
both applications. 


C-6 Another case carried over from 1980-81 involved the Treasury Board as the 
employer. The Board certified the Canadian Union of Professional and Technical 
Employees to represent the radio operation bargaining unit. This followed a 
representation vote in which the employees were given a choice between the 
incumbent certified bargaining agent, the Public Service Alliance of Canada, and 
the Canadian Union of Professional and Technical Employees. 


C-7 Of the 13 applications for certification filed during the year, seven affected 
groups employed by the Staff of the Non-Public Funds, Canadian Forces. These 
groups of employees were located at five different Canadian Forces Bases. The 
United Food and Commercial Workers Union, Local 1973, was certified for the 
employees in the administrative support category and the operational category of 
CFB, Chatham, New Brunswick, and employees in the operational category at 
CFB, Summerside, Prince Edward Island. Local 1973 also made two applications 
to represent employees at CFB, Shearwater, Nova Scotia. One application was on 
behalf of the administrative support group and one was on behalf of the 
operational group. Both the applications were still in process at the end of the 
year, aS was an application by the Public Service Alliance of Canada for 
employees in the operational category at CFB Kingston, Ontario. An earlier 
application by PSAC, in the same year, and for the same group, had been 
dismissed by the Board following the taking of a representation vote. 


C-8 In another application the Board certified the Public Service Alliance of 
Canada to represent the professional engineers employed by the Communi- 
cations Security Establishment, Department of National Defence. 


C-9 The Canadian Advisory Council on the Status of Women was specified as a 
separate employer in this fiscal year. Two applications for certification to 
represent employees in the administrative support and administrative and foreign 
service categories were made by the Canadian Union of Professional and 
Technical Employees. The applications were in progress at year’s end. 


C-10 Three other applications were still under consideration at the end of the 
year. Two of these were filed by the Professional Institute of the Public Service of 
Canada. One application was on behalf of employees in the education group 
employed by the Treasury Board. The Public Service Alliance of Canada is the 
Originally certified bargaining agent. The other application was on behalf of the 
employees in the scientific and professional category employed by the National 
Film Board. 


C-11 The remaining application still outstanding was filed by the International 
Brotherhood of Electrical Workers, Local 1574, to represent the non-supervisory 
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employees in the operational category at the Northern Canada Power Commis- 
sion. At present these employees are represented by the Public Service Alliance 
of Canada. 


DESIGNATIONS OF MANAGERIAL OR CONFIDENTIAL PERSONS 


C-12 According to the definition of “employee” in section 2 of the Act “a person 
employed in a managerial or confidential capacity” is excluded from membership 
in a bargaining unit. Section 2 also defines “persons employed in a managerial or 
confidential capacity”. The Board designates such persons at the time a 
bargaining agent is certified. Subsequently such persons are designated as the 
result of “updating lists” submitted by the employer. The Board has the authority 
to designate in cases where the bargaining agent objects. 


C-13 Anupdating list may contain a single name or the names of many persons 
and will generally reflect replacements, changes in organization or changes in the 
duties and responsibilities of particular positions. During the year the Treasury 
Board filed 918 such lists affecting 64 bargaining units. Another 32 lists affecting 
11 bargaining units were filed by separate employers. The lists usually reflect 
replacement of employees on previous lists and bring no objection from the 
bargaining agent. In 22 instances of objection by the bargaining agent, involving 
68 employees, the Board appointed examiners to inquire into and report on the 
employees’ duties and responsibilities. During the year the Board issued 12 
decisions affecting 29 persons proposed for designation. 


CHOICE OF DISPUTE RESOLUTION PROCESS 


C-14 During the year the Board certified four bargaining agents to represent 
nine bargaining units. Seven of these consisted of employees of the Staff of the 
Non-Public Funds Canadian Forces. The specifications made by the bargaining 
agents in the event of a negotiation impasse are set out in the succeeding 
paragraphs. 


C-15 The United Food and Commercial Workers Union, Local 1973, specified 
referral to arbitration for employees in operational category bargaining units at 
the Canadian Forces bases at Greenwood, Nova Scotia, at Gagetown and 
Chatham, New Brunswick and Summerside, Prince Edward Island. It also 
specified arbitration for employees in the administrative support category 
bargaining unit at Chatham. 


C-16 The Manitoba Food and Commercial Workers, Local 832, the certified 
bargaining agent representing employees in the operational category bargaining 
unit at CFB Shilo, Manitoba, specified referral to arbitration. 


C-17 The Public Service Alliance of Canada specified referral to a conciliation 
board on behalf of the employees in the operational category at CFB Valcartier 
and specified referral to arbitration for the professional engineers bargaining unit 
with the Communications Security Establishment. 


C-18 The Canadian Union of Professional and Technical Employees specified 
the conciliation board route for the radio operation bargaining unit for which the 
Treasury Board is employer. 
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C-19 Table 3 of the Appendix sets out the alterations in dispute specification 
made during the year. Table 2 shows that at year end there were 72 bargaining 
units for which arbitration had been specified and 46 for which the conciliation 
board route had been specified. 


DESIGNATED EMPLOYEES 


C-20 “Designated employees” are employees whose duties are deemed to be 
necessary to be performed for the safety or security of the public. Such 
employees, for that reason, are prohibited under subsection 101 (1) of the Act 
from participating in a strike. To ensure the continuation of the services 
performed by those employees, section 79 of the Act makes it mandatory that the 
designated employees in the bargaining unit be identified, either on agreement of 
the parties or by determination of the Board, before the establishment of a 
conciliation board, and hence before any strike action may take place. The 
section sets out the procedure for the identification of the designated employees 
and provides that it is the responsibility of the Board to notify the employees 
concerned of their status. The “designation” of employees under section 79 
applies only to those units of employees for which the bargaining agent has 
selected the conciliation board/strike option as the method for dispute resolution. 


C-21 During the 1981-82 fiscal year the Board had before it a total of 30 lists of 
designated employees, for the corresponding number of bargaining units, 
proposed either by the Treasury Board, as employer, or by one of the separate 
employers. Of that number 16 were carried over from the previous year. Initially 
the lists were objected to by the bargaining agent. The proceedings in respect of 
15 carried over cases were terminated at various stages when the parties 
concerned entered into new collective agreements. 


C-22 In five of the groups the settlements were not reached before the 
employees concerned were notified of their designation. In fact, approximately 
7,600 employees were informed of their designated status in the case of the 
bargaining units covering aircraft operations, general services, hospital services, 
data processing, computer systems administration and air traffic control. The 
bargaining agent and the employer for the last named unit still had not entered 
into a collective agreement by year’s end. 


C-23 The decisions of the Board relating to the “safety or security” designations 
for the air traffic control bargaining unit received the greatest public attention 
during the year. Briefly stated the Board issued a decision during the 1980-81 
fiscal year designating some 280 controllers. The Treasury Board applied to the 
Federal Court of Appeal to have this decision reviewed and set aside. In its 
judgment the Court upheld the position of the employer and referred the 
designation issue back to the Board to be determined in accordance with its 
judgment. The Board subsequently issued a further decision designating all 1,800 
operational air traffic controllers. The Air Traffic Control Association was granted 
leave to appeal the judgment of the Federal Court of Appeal to the Supreme Court 
of Canada. That appeal was heard early in February of 1982. The judgment was 
pronounced on May 31, 1982, after the end of the fiscal year. (See paragraphs 
G-11, G-12, G-13, G-14 and G-15). 


12 


C-24 During this year the Board received 14 lists of designated employees, 12 of 
which were furnished by the Treasury Board. Four of these designation 
proceedings were terminated by the parties’ reaching a settlement. These were on 
behalf of the defence scientific service officers group and the engineering and 
land survey group, both represented by the Professional Institute of the Public 
Service of Canada; the translation bargaining unit, represented by the Canadian 
Union of Professional and Technical Employees; and the clerical and regulatory 
unit, represented by the Public Service Alliance of Canada. For this last group, the 
settiement was reached just before some 10,000 employees were to be informed 
of their designation. At the year’s end a tentative settlement for the nursing group 
bargaining unit had been reached between the Treasury Board and the Profes- 
sional Institute of the Public Service. Designation proceedings were being held in 
abeyance pending the outcome of the ratification vote. 


C-25 The remaining seven lists of proposed designations furnished by the 
Treasury Board all were in process at the end of the fiscal year. Of these, six were 
for bargaining units represented by the Professional Institute of the Public Serv- 
ice of Canada. These were the social work, scientific regulation, pharmacy, occu- 
pational and physical therapy, psychology and physical sciences groups. The 
remaining list filed by the Treasury Board was for the electronics bargaining unit 
represented by the International Brotherhood of Electrical Workers, Local 2228. 


C-26 Two lists of proposed designations were forwarded by separate em- 
ployers. One came from the Northern Canada Power Commission for its non- 
supervisory employees in the operational category. In that case the Board issued 
notices to the 95 designated employees. Negotiations were in progress at the 
end of the year. The National Research Council, the largest of the separate 
employers, also furnished a list of proposed designations for the research officers 
and research council officers unit. These proceedings were terminated after the 
signing of a collective agreement. 


COMPLAINTS 


C-27 Section 20 of the Act requires the Board to examine and inquire into 
complaints of “unfair labour practices” as set out in sections 8, 9 and 10 of the Act. 
A complaint also can be made that the employer has failed to give effect to the 
decision of an adjudicator or a provision of an arbitral award. When the Board 
upholds a complaint, it has the authority to order remedial action. 


C-28 There were 35 complaints under section 20 before the Board inthe current 
year, 6 of which were carried over from the previous year. Of that number, 21 
were withdrawn, 3 were postponed and 4 were in process. Decisions were issued 
in the remaining 7 cases. 


C-29 One unusual complaint, which was made by the Public Service Alliance of 
Canada, alleged that management at the Valcartier base of the Staff of the Non- 
Public Funds, Canadian Forces, improperly attempted to establish an employer 
dominated association. In its decision the Board held that, although management 
had acted in good faith, the employer, in fact, did actively participate in the 
formation of an organization contrary to section 8 of the Act. The persons named 
as respondents were directed to cease and desist from all such activity in the 
future. (See G-4) 
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REQUESTS FOR REVIEW OF BOARD DECISIONS 
(Section 25 of the Act) 


C-30 Pursuant to section 25 of the Act the Board may, upon application, review, 
rescind, amend, alter or vary any decision or order made by it. Five such requests 
for review of earlier Board decisions were filed during the year and one was 
carried over from the previous year. 


C-31 The case carried over and one application made during the year sought 
amendments to earlier decisions and certificates issued at the time of certifica- 
tion. In the former, the Federal Government Dockyard Trades and Labour Council 
East sought to have a constituent member correctly identified. In the latter, the 
United Food and Commercial Workers Union, Local 1973 asked to be so identified 
to correct a previous error. The Board granted both requests. 


C-32 The Board also received a request from the Treasury Board to review a 
decision issued during the year concerning an application under section 18 of the 
Act in which the Board ordered the employer to remove a posting imposing 
overtime on air traffic controllers at the Dorval Airport. The request was denied. 


C-33 The Canadian Air Traffic Control Association made three requests for 
review. In all cases the Association alleged that certain persons were no longer 
performing the duties and responsibilities for which they had been excluded from 
the bargaining unit by decisions of the Board. In one case the Board found no 
reason to rescind its earlier decision and denied the request. In the other two 
instances a hearing was scheduled. They were, however, subsequently adjourned 
sine die on agreement of the parties. Both requests were still being held in 
abeyance at year end. 


APPLICATIONS FOR EXTENSION OF TIME 


C-34 Six applications for extension of time were filed this year and two were 
carried over from the previous year. One of the two applications carried over was a 
request for extension of time to present a grievance. This was denied. The other, 
which was a request for extension of time to refer a grievance to adjudication, was 
heard and a decision was pending at the end of the year. 


C-35 Of the six applications filed during the year, two were requests to refer a 
grievance to adjudication. Both were granted, although in one case, only after the 
Federal Court determined that the Board had jurisdiction to entertain the 
applicant’s request. There were also two requests for an extension of time to 
present grievances. These were scheduled for hearing at the end of the fiscal year. 


C-36 In another case the Public Service Alliance of Canada was granted an 
extension of time to object to a proposal of the employer to exclude an employee 
from the administrative services bargaining unit on the grounds that he was 
employed in a managerial or confidential capacity. The Board, as well, granted a 
request from the National Research Council, as employer, for a three week 
extension of time to implement the provisions of a collective agreement. 
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APPROVAL OF GRIEVANCE FORM 
(Section 73 of the Regulations) 


C-37 Section 73 of the PSSRB Regulations and Rules of Procedure provides 
that each employer shall prepare and submit to the Board for approval a grievance 
form. Before or after approving a form, the Board may require an employer to alter 
the form in such manner as it deems appropriate. During the year under review, 
the Canadian Advisory Council on the Status of Women submitted a grievance 
form which was approved by the Board. 


VARIOUS PROCEEDINGS UNDER SECTION 18 


C-38 Section 18 of the Act, entitled “Powers and Duties of the Board” provides 
the Board with what might be described as residual powers. The Board uses this 
section to consider allegations of non-compliance with sections of the Act that 
impose obligations on the parties, fundamental to the purposes of the Act, where 
no specific remedial procedure is provided elsewhere in the Act. Some 21 
applications pursuant to section 18 were filed during the year under review and 7 
others were carried over from the previous year. 


C-39 In six of the seven proceedings carried forward, the employer had sought 
to exclude certain persons from bargaining units on the grounds that they were 
employed in a confidential position within the meaning of paragrah (a) of section 
2 of the Act. Paragraph (a) excludes persons employed in a position confidential 
among others, to a minister of the Crown, the deputy head of a department or the 
chief executive officer of any other portion of the Public Service. The bargaining 
agents concerned, namely, the Public Service Alliance of Canada in four 
instances, and the Professional Institute of the Public Service of Canada in two 
instances, challenged the employer’s position. Following hearings, at which the 
parties presented evidence and argument, the Board found in two of these that the 
persons concerned were, in fact, employed in confidential positions while in one 
case the Board decided otherwise. The three other such proceedings were 
terminated following withdrawal of the proposals or the objections. In the 
remaining case the Public Service Alliance of Canada submitted an application 
alleging that the employer had contravened section 51 of the Act by reallocating 
certain employees from the engineering and scientific support bargaining unit to 
the nursing bargaining unit. Counsel for the Treasury Board, at the hearing, 
undertook that no such reclassification action affecting these units would take 
place before the parties signed a collective agreement. Subsequently a collective 
agreement was concluded and this proceeding was terminated. 


C-40 The Public Service Alliance of Canada was responsible for 15 of the 21 
proceedings falling under the purview of section 18 received during the year. Of 
these, 11 were the result of objections made to the employer's decision to identify 
certain persons as being employed ina confidential capacity within the meaning 
of head (a) of section 2 of the Act. In 9 of these instances, either the employer 
withdrew its proposal or provided sufficient additional supporting documentation 
to prompt the bargaining agent to withdraw its challenge. With regard to the two 
remaining applications, one was scheduled to be heard early in the new fiscal year 
and an examiner was appointed in the other to inquire into the relationship 
between the person identified and his supervisor. 


15 


C-41 Of the four remaining proceedings instituted by the Public Service 
Alliance of Canada under section 18, one, which alleged that the employer was 
requiring non-excluded persons to deal with grievances at the Post Office, was 
withdrawn following meetings between the parties concerned. In another, the 
Alliance sought an order requesting the employer to comply with the Board’s 
decision, made pursuant to section 79 of the Act, on the designation of employees 
in the data processing group. Subsequent to an inquiry into all of the cir- 
cumstances, the application was withdrawn. The remaining two applications 
alleged that shift changes, affecting firefighters at Thunder Bay and Quebec 
Airports, contravened section 51 of the Act. Section 51 “freezes” terms and 
conditions of employment between the time notice to bargain is given untilanew 
collective agreement is entered into or until seven days have elapsed after receipt 
of a conciliation board report by the Chairman. One application had been heard 
by the Board and the decision was pending at year end. The other, received late in 
the year, was being processed. 


C-42 In all, six applications were filed by the Canadian Air Traffic Control 
Association. One of them alleged that the employer had violated section 51 by 
imposing compulsory overtime for air traffic controllers at the Dorval Airport. 
Following a hearing the allegation was upheld. The Board accordingly directed 
the employer to desist from imposing compulsory overtime until such time as a 
new collective agreement was entered into or the report of a conciliation board 
was released. (See G-3). A second application, almost identical in its substance, 
was later made by the Association with the same result. In that application the 
employer unsuccessfully sought to have the Board rescind its decision. In 
another application, also affecting air traffic controllers at the Dorval Airport, 
the Association alleged that the employer denied all leave requests during a 
certain period of time, contrary to section 51 of the Act. Following a settlement 
between the parties the application was withdrawn. 


C-43 In a further application the Canadian Air Traffic Control Association 
alleged an improper change in shift cycles of air traffic controllers at the 
Kitchener Tower. Following a hearing the Board found that an earlier agreement 
entered into by the local representative of the employer altering the shift cycles 
was valid. The employer was directed to abide by that agreement until such time 
as the parties jointly agreed to a change or it was altered by the employer upon 
expiry of the section 51 “freeze” period. The Association also alleged unilateral 
alteration by the employer of a shift cycle at the Moncton and Toronto centres and 
Toronto Tower in violation of section 51. The application was withdrawn when the 
employer undertook not to modify the shift cycle then in effect. A third similar 
application, filed late in the year, relating to a change in the shift cycle at the St. 
John’s Airport, Newfoundland, was being processed at year end. 
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ADJUDICATION PROCEEDINGS 


D-1 The Public Service Staff Relations Act provides for a grievance procedure 
to resolve disputes arising out of the application or interpretation of a collective 
agreement. This procedure is set out under the PSSRB Regulations and Rules 
of Procedure. Alternatively, the parties may provide their own grievance pro- 
cedure in the collective agreement. Such a procedure would take precedence 
over that set out in the Board’s regulations. Should the dispute remain unresolved 
at the final level of the grievance procedure, the Act provides for binding 
settlement through adjudication by the Board. 


D-2 The Act uses the word “adjudication” to refer to the final determination of 
“rights disputes”. In most jurisdictions this process is referred to as “arbitration”. 
This term, however, is used in the Act for the binding determination of “interest 
disputes”, tnat is, disputes in the negotiation of a collective agreemeni. 


D-3 Adjudication of a rights dispute takes place only when the grievor has 
exhausted the settlement process set out in the grievance procedure. Only two 
groups of grievances are referable to the Board under section 91 of the Act. One 
group consists of grievances arising out of the application or interpretation of a 
collective agreement. In this case, to refer the grievance, an employee must have 
the consent of his bargaining agent. Many grievances are, of course, settled 
within the departmental grievance process before reaching adjudication. 


D-4 The second group consists of grievances “arising from disciplinary action 
resulting in discharge, suspension or a financial penalty’. In that case the 
employee need not have the consent of his bargaining agent in order to refer the 
grievance. In this group there may be grievances from employees not represented 
by a bargaining agent, including those who are employed in a managerial or 
confidential capacity. There were 1,574 such references to adjudication, under 
paragraph 91(1)(b) this year, and of these, 1,361 concerned disciplinary action 
imposed by the employer in connection with the strike of the clerical and 
regulatory bargaining unit in the previous year. 


D-5 In the year under review 55 of the references made under paragraph 
91(1)(b) were from employees who alleged that their employment had been 
wrongfully terminated by discharge. It is appropriate to mention here that the 
Public Service Employment Act vested in the Public Service Commission or 
deputy heads the power to terminate employment by way of rejection during 
probation, release for incompetence or incapacity, declaration of abandonment 
or lay-off due to lack of work or the discontinuance of a function. Accordingly, 
Board adjudicators have declined to accept jurisdiction in termination pro- 
ceedings unless the employee or former employee could first establish that the 
termination did not fall into one of these categories and was, in fact, disciplinary. 
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D-6 Section 98 of the Act specifies another group of grievances which may be 
referred to the Board for adjudication. These grievances are of a policy nature and 
occur when the employer or the bargaining agent seeks to enforce an obligation 
arising out of a collective agreement or arbitral award. The dispute, however, 
cannot be one which could be referred to the Board under section 91, thatis, by an 
individual employee. Accordingly there have been relatively few references under 
section 98; more specifically, there have been 375 over the 15 year period since 
the establishment of the Board, and 13 in the year under review. They have related 
to such matters as alleged obligations of the employer to consult with the 
bargaining agent before taking certain actions, the check-off of union dues, and 
the use by the union of the employer’s bulletin boards. It is important to note that 
references properly made under section 98 are not merely “declaratory”, (i.e., 
informative of the parties’ rights under the collective agreement), but may give 
rise to the use of the Board’s remedial powers. 


D-7 Adjudication hearings generally are not as formal as proceedings in acourt 
of law, nor as technical in respect of the application of the rules of evidence. Each 
party is given the opportunity to present both oral and documentary evidence and 
submit arguments based on that evidence. The PSSRB Regulations and Rules 
of Procedure specify that the adjudicator’s decision is to be in writing and must 
give a summary of the issues involved and the evidence received, as well as the 
reasons for the decision itself. 


D-8 The decisions of adjudicators relate to a wide variety of issues and range 
from those affecting perhaps only one individual to others having far-reaching 
implications in terms of “service-wide” impact. In some cases the impact may be 
immediate, as when the grieving employee’s bargaining unit extends across all 
or most departments. In other cases a decision under one clause in a particular 
collective agreement may establish a precedent influencing future interpretation 
of similar clauses in other agreements. For that reason, by common consent, 
many references are set aside while the parties await the outcome of similar cases 
before the Board or the Federal Court of Appeal and on occasion, the Supreme 
Court of Canada. 


D-9 On the basis of experience, and taking into account the limited availability 
of the human resources of the parties of interest, the average number of hearings 
that can reasonably be accommodated each month is upwards of 35. In round 
figures, there were 400 scheduled hearings in the fiscal year 1980-81, and 460 in 
the year 1981-82. Not uncommonly one hearing encompasses more thana single 
reference. The assignments themselves shifted noticeably between the two years. 
In the former, the chairman group and full-time members were scheduled to hear 
about 60% of the hearings, whereas in the latter year that figure had risen to 75%. 
This change is due to the increased capacity of the full-time members to handle 
heavier hearing loads and adjudications of greater complexity. At the same time, 
the part-time members, on average, have been less available to the Board. 


D-10 Thenumber of references received in the year under review totalled 2,968. 
This includes “group grievances”, that is, numbers of identical grievances arising 
out of the same situation. Not uncommonly in such instances the grievances 
allege that a particular article or articles of a collective agreement was or were 
contravened or that one set of circumstances has given rise to the imposition of 
many disciplinary penalties by the employer. From the previous fiscal year, 1,812 
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employee grievances and 69 references under section 98 were carried over fora 
total case load of 4,849 in the year under review. Of these, 1,543 were disposed of 
before the end of the year. A large number of them, however, did not require a 
hearing due to settlements and withdrawals. 


D-11 Using as a unit each day of hearing by each adjudicator, hearing days for 
all kinds of adjudication described in this section of the report totalled 268 during 
the year. These resulted in 192 written decisions, disposing of 318 cases, some of 
which had been consolidated or were heard on the same day. 


D-12 The principal employer and most of the bargaining agents have their head 
offices in Ottawa and for this reason it is a convenient location for many 
adjudication hearings. However, the location of the grievor and the witnesses, or 
other considerations often make it necessary or desirable that a hearing be held at 
or near the place where the grievance originated. The preferences of the parties 
are always considered. During the year one or more hearings were held at the 
following locations: 


Alberta: Calgary, Edmonton 

British Columbia: Prince Rupert, Vancouver 

Manitoba: Shilo, Winnipeg 

New Brunswick: Bathurst, Campbellton, Moncton 

Newfoundland: Clarenville 

Nova Scotia: Amherst, Digby, Halifax 

Ontario: Barrie, Belleville, Borden, Cornwall, Hamilton, Kingston, 


London, Niagara Falls, Ottawa, Scarborough, Thunder 
Bay, Toronto 

Prince Edward Island: Charlottetown 

Quebec: Baie Comeau, Chicoutimi, Cowansville, Joliette, LaSarre, 
Matane, Mirabel, Montreal, Quebec, Rouyn-Noranda, 
Saint Jean, Sherbrooke, Ste-Thérése, Thetford Mines, 
Trois-Rivieres, Valleyfield 

Saskatchewan: Saskatoon, Regina 


D-13 As of March 31, 1982, there was a total of 3,306 outstanding references to 
adjudication before the Board. Of these, 33 had been heard and decisions were 
pending; 203 had been assigned to adjudicators for hearing or were partly heard; 
479 were being deferred on the request of the parties and 2,591 were in process. 
The seemingly large number of assigned cases includes a high proportion of 
“group grievances”. In fact, 1,600 of the outstanding adjudications have their 
origin in the Post Office, many of them relating to technological change in inside 
postal operations and 1,700 emanate from other sources, i.e., departments and 
agencies of the central administration of the Public Service and the separate 
employers. Three quarters of the latter group, however, arose out of disciplinary 
action taken by the employer against thousands of employees as a result of the 
strike of the clerical and regulatory group bargaining unit in the fall of 1980. 


D-14 Most of these cases were not settled through adjudication, however, but 
by means of a different process. As part of the settlement reached in mid-October 
of 1980, the Treasury Board and the Public Service Alliance of Canada entered 
into a written agreement which provided that the employer would determine the 
disciplinary action and communicate it to the employees concerned and the 
Public Service Alliance of Canada. It was agreed, however, that the actual 
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imposition of the disciplinary action would be stayed, pending the establisnment 
of joint departmental committees composed of representatives of the employer 
and the bargaining agent. These committees would review the planned discipli- 
nary action and determine if it was appropriate. The parties undertook to refer 
cases where no agreement was reached to a mutually acceptable mediator- 
adjudicator. If the parties could not agree on their choice, an appointment would 
be made by the Chairman of the PSSRB. The issue would then be resolved by 
mediation or, if that process was not successful, by adjudication. It was further 
agreed that each employee had to indicate in writing whether his or her case was 
to be referred to a departmental committee or processed through the normal 
grievance procedure. The parties established a joint Administrative Committee to 
implement the terms and conditions of the agreement. At a meeting with the 
Administrative Committee in December 1980, the Chairman of the PSSRB 
undertook to fulfil, if required, the function envisaged by the agreement. The 
agreement described was modelled after one contained in Appendix “J” to the 
collective agreement entered into by the Treasury Board and the Canadian Union 
of Postal Workers for the calendar year 1980. That agreement was highly 
successful in its application during the last quarter of 1980 and the first quarter of 
1981. 


D-15 Approximately 10,000 disciplinary actions were taken by the employer in 
relation to the clerical and regulatory group strike. In 1,361 instances, as 
mentioned above, the individual employees elected to follow the normal griev- 
ance procedure. The remainder were referred to the departmental committees. 
Some were successful in resolving virtually all issues relating to the appro- 
priateness of the disciplinary actions and others were partially so. Nevertheless, 
in the summer of 1981, twelve departmental committees had reached an impasse 
in their efforts. The Chairman of the PSSRB met in September with the 
representatives of the Administrative Committee and following consultation, and 
with their agreement, he appointed Mr. J.-M. Cantin, the Vice-Chairman of the 
Board, to act as a mediator-adjudicator. 


D-16 The Vice-Chairman was presented with some 3,600 outstanding cases in 
twelve departments. Over the succeeding six months, following mediation efforts 
with most of the departmental committees and discussions with the Administra- 
tive Committee, the number of outstanding cases was reduced to just over 200 in 
six departments. The process is still proceeding in the 1982-83 fiscal year. 
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ARBITRATION PROCEEDINGS 


E-1 The Public Service Staff Relations Act provides two options for dispute 
resolution in the event of an impasse between parties in their negotiations for a 
collective agreement. One is the referral of outstanding issues over which the 
Board has jurisdiction to a conciliation board with the right to strike in certain 
prescribed circumstances. The other option is referral to binding arbitration of 
the matters on which the Board can make an award. Prior to giving notice to 
bargain in any round of negotiation the bargaining agent selects one or other of 
the options for the unit concerned. The option can be altered for each round of 
negotiations for a new collective agreement. (Table 2 of the Appendix shows the 
process for dispute resolution selected by the various bargaining agents as at 
March 31, 1982) At the end of the year under review, the arbitration option had 
been selected for 72 bargaining units covering 73,880 employees. 


E-2 Regardless of which option for dispute resolution is selected, collective 
agreements for the majority of units are negotiated by the parties themselves 
without resorting to any outside assistance. The table below, which summarizes 
the methods by which settlements have been reached during the 15 years of 
experience in the federal Public Service, serves to emphasize this fact. 





Agreements settled by direct negotiations 652 70.0% 
Agreements settled with conciliation assistance 63 6.8% 
Agreements resolved by arbitration 188 20.2% 

Agreements resolved following a strike, 
usually with conciliation assistance 27 3.0% 
TOTAL: 930 100.0% 


E-3 The table would seem to indicate that the arbitration process per se does 
not discourage good faith bargaining by the parties themselves with a view to 
concluding a collective agreement. 


E-4 In the year 1981-82 there were 19 requests for arbitration, affecting 21 
bargaining units. Of that number of requests, 8 were settled before a hearing 
could take place, 6 with the assistance of a Board mediator, (see Table 6 of the 
Appendix). The Board carried over 5 requests from the previous year, affecting 6 
bargaining units. Of the total of 24 requests, arbitral awards were issued in 15 
cases, affecting 17 bargaining units. The remaining request, received in March, 
1982, was scheduled to be heard early in the new fiscal year. 


E-5 One of the two applications made to the Federal Court of Appeal and 
pending at the end of the 1980-81 fiscal year was withdrawn by the applicant. The 
other dealt with the decision of the Board on the issues of career developmentand 
a separate pay plan or separate rate of pay for a special group of positions. This 
was dismissed by the Court. (See K-2) 
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E-6 Two of the arbitral awards issued this year were challenged in the Federal 
Court of Appeal. One application, filed by a bargaining agent on the issues of 
rates of pay and duration of the arbitral award, was dismissed. The other 
application, filed by the Treasury Board and affecting the arbitral award for the 
employees in the commerce bargaining unit, was still pending at year end. 


E-7 Inrecent years the most significant development affecting the resolution of 
collective bargaining disputes is the trend away from the selection of the 
arbitration option and towards the conciliation board/strike option. The following 
table shows changes since 1970 in the number of bargaining units which were 
affected by the arbitration option. 


BARGAINING UNITS AND EMPLOYEES UNDER 
ARBITRATION OPTION 


Fiscal Year Ending Bargaining Units Employees Affected 
March 31, 1970 100 out of 114 160,000 out of 198,000 
March 31, 1977 65 out of 102 77,000 out of 259,000 
March 31, 1979 72 out of 108 77,000 out of 267,000 
March 31, 1980 76 out of 109 103,000 out of 256,000 
March 31, 1981 68 out of 115 81,000 out of 258,000 
March 31, 1982 72 out of 118 73,880 out of 200,000 


E-8 During the year 1980-81 all 12 changes in the choice of dispute resolution 
process, affecting 22,856 employees, were to the conciliation board/strike option. 
In the current year there were seven changes. Four of these were changes to the 
arbitration option and affected 87 employees. The remaining three were changes 
to the conciliation board/strike option and affected 3,256 employees. (See Table 3 
of the Appendix) 


E-9 As of March 31, 1982, the number of employees affected by the arbitration 
option is 37% of the total as compared with approximately 80% in 1970. These 
figures would clearly seem to show that the bargaining agents consider arbitra- 
tion to be an increasingly unattractive option for dispute resolution under the 
existing statutory provisions governing the process. 
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CONCILIATION, MEDIATION AND EXAMINATION 


GENERAL 


F-1 The Office of Mediation Services is available to provide third party 
assistance to the employers and the employee organizations in their negotiations 
towards concluding collective agreements. In most cases where the Chairman of 
the Board appointed either a conciliator or a mediator, generally upon the 
recommendation of the Director of Mediation Services, the parties either sought 
or were agreeable to the appointment of a staff member. In a few cases, however, 
the circumstances suggested that an outside conciliator or mediator would be 
more suitable. Accordingly, in those instances, an ad hoc conciliator or mediator 
was appointed to aid the parties in resolving their collective bargaining dispute. 


F-2 There was a heavy burden of activity in the first three quarters of the year. 
The last quarter, the first three months of 1982, was less busy. This was because 
most bargaining units were still operating under existing collective agreements. 


F-3 It should be noted here that, although the groups are all referred to in the 
singular, in numbers of instances there are really two bargaining units involved. 
One unit covers the non-supervisory employees and the other the supervisory 
employees. This is soin the case, for instance, of the hospital services and general 
labour and trades groups referred to under “Conciliation”, and the lightkeepers 
and firefighters groups referred to under “Mediation”. 


CONCILIATION 


F-4 Section 52 of the Public Service Staff Relations Act provides that where the 
employer or a bargaining agent advises the Board by notice in writing of the 
inability of the parties to reach agreement on any term or condition of 
employment that may be embodied in the collective agreement and that it desires 
the assistance of a conciliator in reaching agreement, the Chairman may appoint 
a conciliator for that purpose. 


F-5 Negotiations for collective agreements with the assistance of such a 
conciliator were carried over from the previous fiscal year for five groups. In the 
case of the secretarial, stenographic and typing group and the communications 
group, staff appointed conciliators were able to help the parties in resolving all of 
the outstanding issues in dispute. With respect to the other three groups, namely, 
hospital services, computer systems and data processing, subsequent to the 
efforts of a conciliator, the remaining contentious subject matters were referred 
to a conciliation board. 
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F-6 Conciliators were appointed to deal with collective bargaining disputes on 
13 occasions during the year under review. In 10 instances the appointees were 
members of the staff of the Office of Mediation Services and in three cases they 
were outside ad hoc conciliators. Among the latter, Hugh Wilkinson, a labour 
relations specialist located in Victoria, B.C., was particularly successful in 
effecting a settlement of all outstanding issues for the largest of the groups 
concerned, the 19,000 member general labour and trades group. In fact, the 
conciliation efforts in respect of nine of the bargaining units resulted in complete 
settlements. In the case of the photography group, the conciliator was able to 
reduce the items in dispute before they were referred to binding arbitration. 


F-7 The most high profile set of negotiations during the year involved the 
Treasury Board and the Canadian Union of Postal Workers, representing the 
24,000 member postal operations group, (postal clerks), or, as they are commonly 
known, the inside postal workers. Another set of negotiations that attracted 
particular public attention was between the Treasury Board and the Air Traffic 
Control Association, the bargaining agent for the 2,200 air traffic controllers. In 
both cases when an impasse was reached in negotiations, no party requested the 
assistance of a conciliator. Rather, the bargaining agent in both instances sought 
and was granted the establishment of a conciliation board. In the terms of 
reference delivered to both conciliation boards, the Chairman set out those 
matters in dispute over which the boards had jurisdiction to make recom- 
mendations. 


F-8 Another large group which gave notice to bargain during the year was the 
47,000 member clerical and regulatory group, the largest bargaining unit in the 
Public Service. In this case, when the parties reached a bargaining impasse, they 
sought the assistance of aconciliator. Accordingly, in September, 1981, with their 
concurrence, the Chairman appointed the Director of Mediation Services, Ken 
Strike, as the conciliator. His efforts met with a measure of success. Even after 
submitting his final report to the Chairman, he maintained communication with 
the parties and provided effective liaison between them. The parties were notable 
to resolve all their differences regarding the provisions of a new collective 
agreement by direct negotiations. They were able to agree, however, on the 
designation of those employees whose work would be required for the safety or 
security of the public in the event of a strike. Subsequent to this agreement, the 
parties continued in their endeavours to reach a settlement but were not able to do 
so without outside assistance. 


MEDIATION 


F-9 The appointment of a conciliator pursuant to section 52 of the Act is 
provided for in the Public Service Staff Relations Act for the settlement 
of collective bargaining disputes. Such conciliators are appointed 
after notice to bargain has been given and bargaining has commenced but before 
the matters in dispute are dealt with by a conciliation board or a board of 
arbitration. Pursuant to subsection 17 (4), however, the Chairman may appoint 
“conciliators and other experts or persons having technical knowledge to assist 
the Board in an advisory capacity”. It is under this subsection that the Chairman 
from time to time appoints persons who, to distinguish them from conciliators 
appointed under section 52, are referred to as “mediators”, a designation not 
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actually used in the Act. The particular advantage of a “mediator” is that he can be 
appointed at any time that is deemed useful or appropriate, including after the 
start of strike action. During the year under review there were six such mediations, 
the two most notable of which dealt with the inside postal workers, and the clerical 
and regulatory group. 


F-10 The most challenging mediation effort carried out during the year, as well 
as being the longest and most arduous, was in respect of the postal operations 
group (postal clerks). The three part report of the conciliation board was received 
by the Chairman on June 22, 1981. Shortly after the expiration of the seven-day 
period that must elapse under the Act before lawful strike action can occur, on 
June 30, the members of the group went out on strike. Two weeks later, while the 
strike was still in progress, the Chief Judge of the Quebec Provincial Court, Alan 
B. Gold, was appointed as mediator. The intensive mediation endeavours of 
Judge Gold spanned a three week period and were crowned with success when 
the parties reached a tentative settlement on August 6, 1981. The settlement was 
subsequently ratified by a majority of the members of the bargaining unit. The 
strike lasted 42 days and was the second longest strike in the 15 year history of 
collective bargaining in the Public Service. The longest strike involved the same 
group in 1975 and lasted one additional day. 


F-11 Inthe case oftheclerical and regulatory group, the Chairman of the Board, 
with the concurrence of both parties, appointed Jacob Finkelman, Q.C., of 
Ottawa, as a mediator in the first part of December, 1981. This was after the 
conciliator had submitted his report, but before the establishment of a concilia- 
tion board. Within three days the parties reached a tentative settlement which was 
subsequently ratified. As a matter of record, Mr. Finkelman had been equally 
successful as the mediator appointed following a two week strike of the clerical 
and regulatory group in the fall of 1980. 


F-12 Inthe four remaining cases, staff mediators were appointed. A settlement 
was reached in respect of the administrative support category at the Canadian 
Forces Base, Kingston, for which The Staff of the Non-Public Funds, Canadian 
Forces, is the employer. With respect to the lightkeepers group, the economics, 
sociology and statistics group and the firefighters group, the items finally 
Outstanding were referred to binding arbitration. 


CONCILIATION BOARDS 


F-13 A conciliation board was established on March 31, 1981, for the postal 
operations group (postal clerks) subsequent to an impasse in negotiations 
between the parties. It is notable that for this particular group it was one of the rare 
occasions when the two nominees of the parties appointed to the board were able 
to agree on the third person to be the chairman of the conciliation. On their 
agreement Pierre Jasmin, a Montreal labour lawyer and arbitrator, was appointed 
as chairman. The board met with the parties in public and private sessions over a 
period of amonth. The board's efforts did not result in a settlement and each of the 
members submitted a separate report. The nominees of the parties agreed with 
various, but generally different, recommendations contained in the report of the 
chairman. What transpired subsequent to the submission of the three part report 
has been recorded already under “Mediation”. 
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F-14 Two additional reports were submitted during the year by conciliation 
boards requested in the previous fiscal year. Those reports covered the hospital 
services group and the data processing group. In both instances settlements were 
reached on the basis of the reports and without recourse to strike action. 


F-15 There were nine requests for conciliation boards during the fiscal year 
1981-82. Of that number, however, it proved necessary for only six to be estab- 
lished. Of these, four were for the computer systems group, the aircraft opera- 
tions group, the air traffic control group and the general services group (Super- 
visory and non-supervisory). The employer for all of these groups is the Treasury 
Board. Boards were also established for the library science group of the National 
Research Council and the operational category of the Northern Canada Power 
Commission. The latter two organizations are among the 15 separate employers 
listed in Part Il of Schedule | to the Public Service Staff Relations Act. Employees 
of only seven of this number, however, are represented by a bargaining agent. 


F-16 Thereport of the Boards for the computer systems, the aircraft operations 
and the general services groups led to settlements, while the library science 
group of the National Research Council and the employer reached an agreement 
during the board proceedings. The conciliation board for the air traffic control 
group was established at the end of January 1982, but formal proceedings before 
the board did not commence until March. Futher meetings were scheduled in 
April, 1982, subsequent to the year covered by this annual report. At the end of the 
fiscal year the parties were still considering the report issued in respect of the 
operational category of the Northern Canada Power Commission. 


EXAMINATION 


F-17 An examiner was appointed to inquire into the duties and responsibilities 
of 40 persons proposed by the employer for exclusion under one or more of the 
paragraphs of the definition “person employed in a managerial or confidential 
capacity” in section 2 of the Act. Such appointments are made only when the 
bargaining agent objects to the proposal. Some 19 examinations covering 32 
persons were conducted and reports referred to the Board. The mediation staff of 
the Board was able to effect settlements during the year for 207 persons out of 
some 335 proposals where originally an objection was registered. Of the balance, 
during the year the Board was actually called upon to hold 12 hearings and to 
make determinations, in most instances based on the report of the examiner, as to 
the employment status of 29 persons. 
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SIGNIFICANT PRINCIPLES IN BOARD 
DECISIONS OTHER THAN ADJUDICATIONS 
AND ARBITRAL AWARDS 


INCLUSION OF EMPLOYEES IN THE BARGAINING UNIT 


G-1 Onanapplication under section 33 of the Act to determine whether a group 
of fishery guardians were to be included in the same bargaining unit as other 
fishery officers, the Board considered factors which would contribute to the 
inclusion of individuals in the bargaining unit. In this case, the fishery guardians 
were fishermen belonging to the Prince County Fishermen’s Association. The 
Department of Fisheries and Oceans had contracted with the Association yearly 
since 1978 for the hiring of a number of the members as fishery guardians to 
police the fishing of lobster during the lobster season. A co-ordinator who repor- 
ted to the Association's Board hired and instructed the fishermen and directed 
their activities on the job, but all funding for the program came from the 
Department of Fisheries and Oceans. 


G-2 The Board examined recent jurisprudence in order to determine the 
importance of these factors in deciding who was truly the employer of the fishery 
guardians, the Department or the Association. The test of “fundamental control” 
outlined in cases such as Re Windsor Airline Limousine Services Limited and 
Ontario Taxi Association 1688 Canadian Labour Congress and Group of 
Employees (1981) 3 Can. LRBR 60 was considered and cases where the 
government funded individuals who worked under the direction of another body, 
such as Re Kelowna Centennial Museum Association and Okanagan Mainline 
Municipal Labour Relations Association and C.U.P.E. Local 338 (1977) 2 Can. 
LRBR 285 and Re Social Planning Council of Metropolitan Toronto and Canadian 
Union of Public Employees, Local 177 (1980) 29 L.A.C. (2d) 34 were reviewed. The 
Board concluded that fundamental control was exercised over the fishery 
guardians by the Association through its co-ordinator. Although the Department 
funded the project, effective direction and control of the employees was vested 
with the Association. Accordingly, the Board held that the fishery guardians were 
not employed in the Public Service of Canada and could not be included in the 
same bargaining unit as other fishery officers: Public Service Alliance of Canada 
and Treasury Board (Board file 147-2-21). 


APPLICATION UNDER SECTION 18 OF THE ACT 


G-3 An application was made under section 18 of the Act alleging that the 
employer had, contrary to section 51 of the Act, altered a term and condition of 
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employment after notice to bargain had been given. In this case, air traffic 
controllers working out of Dorval and the employer had agreed as a matter of 
policy that there would be no compulsory overtime for these controllers. The 
agreement was set down as a Unit Policy, although it was not incorporated into 
the collective agreement. After notice to bargain had been given putting into 
effect the “freeze” period provided for in section 51 of the Act for terms and 
conditions of employment, the employer unilaterally imposed compulsory 
overtime. The employer argued that the words “in force” contained in section 51 
meant “binding in law” or “of legal force and effect”. Since the policy was not 
enforceable as part of the collective agreement or under some other regulation at 
law, the employer's discretion remained unfettered with respect to implementing 
change. The Board rejected this argument after a consideration of the wording 
and purpose of section 51. The purpose of the section, it found, is to prevent a 
breakdown in negotiations precipitated by the act of one party or the other. 
Therefore, the Board held that the words “in force” should not be so narrowly 
construed as to refer only to those conditions embodied in the collective 
agreement or in law. This decision was upheld by the Federal Court of Appeal, 
which agreed with the Board’s interpretation of the words “in force”: Canadian Air 
Traffic Control Association and Treasury Board (Board file 148-2-61 and 62) and 
Her Majesty the Queen in Right of Canada and the Canadian Air Traffic Control 
Association (Court file: A-254-81, October 14, 1981). 


UNFAIR PRACTICES 


G-4 In a complaint filed under section 20, it was alleged that the named 
respondents had attempted to establish an employer dominated staff association 
contrary to subsection 8(1) of the Act. The employees concerned were civilian 
personnel known as “employees of the non-public funds” employed by the 
Department of National Defence at Valcartier military base. After base adminis- 
trators became aware that the Public Service Alliance of Canada was recruiting 
the employees with a view to making an application for certification as the 
bargaining agent, they decided to hold a meeting for these employees one 
evening at the base. Although the administrators at this meeting stressed that the 
employees were free to choose whatever form of representation they wished, one 
employee was given questions to ask concerning the possibility of forming a 
company union. Two more meetings followed the first in rapid succession, 
each time with one of the respondents making opening remarks. A timetable 
for reaching. an agreement and a sample memorandum of understanding 
were discussed. On its review of the evidence the Board concluded that 
the employer had participated actively in the formation of an organization, 
thereby contravening section 8 of the Act. While the Board found that the 
employer had acted in good faith, it was clear that the employees had been 
hindered in the exercise of their right of free association. As a result, the Board 
enjoined the employer to desist from all similar activity in the future: William 
Doherty and The Staff of the Non-Public Funds, specifically Colonel Painchaud, 
Lieutenant Colonel Rouleau and Captain Giroux (Board file 161-18-219). 


G-5 In the case of F. Drouin and A.J.L. Lemoyne and M. Pacelli and A. Morin 
(Board file 161-2-212) the Board again found, on the facts, that actions of the 
employer had contravened section 8 of the Act. This was the second decision of 
the Board in this case. In the first decision the Board had found that it did not have 
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jurisdiction to hear the complaint. The complainants had originally sought 
redress by way of grievance but had come to the end of the grievance procedure 
and could not refer the grievance to adjudication under the provisions of section 
91 of the Act. They had then filed a complaint pursuant to section 20 of the Act. 
The Board held, citing earlier decisions of the Board in Steer (Board file 161-2- 
148) and Peter (Board file 161-2-151) and referring to the provisions of subsection 
95(3) of the Act, that an employee cannot, by means of a complaint, attempt to 
obtain the corrective action he is unable to achieve through adjudication. 


G-6 Onan application for review under section 28 of the Federal Court Act, the 
Federal Court of Appeal quashed the Board’s decision. It held that it was 
mandatory for the Board to inquire into the complaint and to issue the appropriate 
remedial order if the substance of the complaint was established. As a result, the 
case was referred back to the Board for a decision on the merits. After a second 
hearing, the Board held that the employer had contravened paragraph 8(2)(c) of 
the Act and upheld the complaint under section 20. An examination of the facts 
revealed that the complainants had had reprimands placed in their files after they 
had sworn at representatives of the employer in a labour-management meeting 
which they had attended in their capacities as union representatives. Citing 
C.B.R.T. and Canadian National Railway Company (1977) L.A.N. Vol. 14, no. 12 
and Re St. Lawrence Seaway Authority and Canadian Brotherhood of Railway, 
Transport and General Workers (1978) 20 L.A.C. (2d) 24, the Board held that the 
employer had no just cause to discipline the complainants since the acts were 
not done in the course of their employment but in their capacity as union 
representatives. 


G-7 Another case in which a complaint under section 20 was upheld by the 
Board was that of /srae/ Barsky and G. Caron (Board file 161-2-244). The 
complainant alleged that the respondent had violated paragraph 8(2)(a) and 
subparagraph 8(2)(c)(ii) of the Act by having the complainant’s position declared 
surplus to requirements as a result of his activities as a union steward. The 
evidence revealed that the employer had contemplated declaring the com- 
plainant’s position surplus to requirements for one year prior to the time it 
did so. However, the complainant received the letter declaring his position 
redundant after he had vigorously opposed, in his capacity as union steward, 
certain hiring practices of the employer. The Board noted as well that, although 
the complainant had an impeccable record of 17 years of service and it was open 
to the employer to eliminate a contract position in order to keep the complainant's 
position, the employer had failed to do this. The Board found that sufficient 
evidence had been adduced to raise concern about the authenticity of the 
employer’s motives and upheld the complaint. 


PERSONS EMPLOYED IN A MANAGERIAL OR CONFIDENTIAL 
CAPACITY 


G-8 The meaning of “person employed in a managerial or confidential capa- 
city” as defined in paragraph (a) of section 2 of the Act was considered once again 
by the Board in two cases in which the factors taken into account led to different 
results. In one, the person identified by the employer as working in a confidential 
capacity was the secretary to the Press Secretary of the Minister of Employment 
and Immigration. She had knowledge of conversations the Minister had with his 
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assistants and she read correspondence addressed to the Minister. However, she 
spent no time with the Minister and she was only one of fourteen secretaries who 
could be called on to work for him in the absence of his private secretary. Citing a 
number of its past decisions the Board held that the secretary was not employed 
in a position confidential to the Minister. She did not have a direct relationship 
with him, although she worked in his office and would see confidential documents 
from time to time. She did not have free access to the Minister, nor was she his 
“right arm”. The Board concluded that, although she was certainly in a position of 
trust, she could not be described as being in a position of confidentiality: 
Mercier Case (Board file 148-2-58). 


G-9 On the other hand, in the Symons Case (Board file 148-2-51), the person 
proposed by the employer for designation pursuant to paragraph (a) of the 
definition was found to be a confidential employee, even though an organiza- 
tional chart showed him separated from the Chairman of the organization by five 
positions. The evidence revealed that the employee, who was an Assistant 
Director, Government Liaison, for the National Capital Commission, had a close 
working relationship with the Chairman. They had regular and frank discussions 
and the employee spoke for the Chairman on policy matters in meetings with 
senior officials. The testimony of the employee revealed that the Commission 
operated on a matrix system, not an organizational line system, and the Chairman 
and senior staff had direct access to each other. The Board found, in accordance 
with its earlier jurisprudence, that the requirements of the position itself created a 
confidential relationship between the employee and the Chairman and upheld the 
designation. 


APPLICATION FOR ENLARGEMENT OF TIME 


G-10 An application made pursuant to paragraph 89(1)(b) of the PSSRB 
Regulations and Rules of Procedure requested that the Board grant an extension 
of time for the presentation of a grievance: J. F. Ward and Public Service Alliance 
of Canada and Treasury Board (Board file 149-2-38). The applicant, who was 
residing in England at the time of the hearing, sought to present his case for an 
enlargement of time through an affidavit sworn by him in England. He was not 
available for cross-examination on his affidavit but his counsel told the Board that 
the applicant would come from England for the adjudication hearing should an 
extension of time be granted. The employer objected to the applicant’s case being 
made on this basis. The Board held, citing Re Toronto Newspaper Guild, Local 87 
and American Newspaper Guild (C.1.0.) and Globe Printing (1951) 3 D.L.R. 162 
and General Medical Council v. Spackman (1943) A.C.627 that an application for 
an extension of time to present a grievance must show a prima facie case. The 
employer must have the opportunity of controverting the prima facie case 
through cross-examination in order to comply with the principles of natural 
justice. As a result, the affidavit evidence was of little probative value and did not 
establish a prima facie case. The application was dismissed. 


DESIGNATION OF EMPLOYEES UNDER SECTION 79 OF THE ACT 
G-11 The scope of the Board’s authority in determining those “employees or 


classes of employees in the bargaining unit whose duties consist in whole or in 
part of duties the performance of which at any particular time or after specified 


30 


period of time is or will be necessary in the interest of the safety or security of the 
public” was narrowed this year in decisions rendered by the Federal Court of 
Appeal and the Supreme Court of Canada. 


G-12 Since the Act came into force in 1967 both employer and the Canadian Air 
Traffic Control Association considered the issue of designated employees as 
involving a determination as to which of the regular duties performed by an 
employee in the bargaining unit would have to be performed in the interest of the 
safety or security of the public in the event the employees in the bargaining unit 
participated in strike action. In other words, there was general agreement that 
the determination was to be made in the context of a strike situation rather than in 
the context of a business as usual situation. As a result during the previous eight 
rounds of negotiations, which covered all rounds of negotiations since 1967, the 
parties had agreed that the safety or security of the public was protected by the 
designation of considerably less than the fullcomplement of operational air traffic 
controllers. In the most recent round of negotiations the employer changed its 
policy and adopted the position that the determination of designated employees 
should be made in the context of a business as usual situation and that full air 
traffic control operations should be maintained in the event of strike action. 
Accordingly, the employer proposed the designation of all of the approximately 
1,500 operational air traffic controllers. The bargaining agent objected to the 
employer’s proposal and the Board was called upon for the first time to determine 
which employees in the bargaining unit were designated employees. In making its 
determination the position put forward by the employer was rejected by the Board 
on the basis of its own jurisprudence and the agreements reached by the parties 
over the previous eight rounds of negotiations. The Board recognized that it could 
not impose restrictions on the employer as to how it should conduct air traffic 
control operations, except to the extent that by rejecting a proposal by the 
employer it may affect the capacity of the employer to make certain services 
available to the public if the employees concerned should go on strike. The Board 
held that it had the exclusive authority under section 79 to determine which of the 
functions performed by controllers were necessary for the safety or security of 
the public in the event of strike action. In the result the Board designated some 
280 controllers which was a slight increase in the number designated in the 
previous rounds on the agreement of the parties. 


G-13 An application to review this decision was made by the employer pursuant 
to section 28 of the Federal Court Act. The Federal Court of Appeal, in a 
unanimous judgment, held that the Board may not make a designation on the 
basis of the duties that, in its view, an employee should be required to perform in 
the event of a strike. Rather the language of section 79 only gives the Board the 
authority to determine the employees or classes of employees whose duties in 
whole or in part are necessary in the interest of the safety or security of the public 
at the time the determination is made, i.e., under normal air traffic control 
operations. The Court also held that the Board may not discriminate between 
employees having similar duties by designating only a part of them. 


G-14 The matter was referred back to the Board and, on the basis of the 
judgment of the Federal Court of Appeal, a decision was issued in which it 
determined that all operational air traffic controllers are designated employees 
within the meaning of section 79. The Board found that at the time of its original 
determination, i.e. a time when normal air traffic control operations were in effect, 
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all operational air traffic controllers, as a class of employees, had duties which, in 
whole or in part, were necessary for the safety or security of the public. On a 
further appeal to the Supreme Court of Canada by the Canadian Air Traffic 
Control Association the judgment of the Federal Court of Appeal was unani- 
mously upheld. 


G-15 Inlight of the above judgments the function of the Board under section 79 
of the Act is to determine, in the context of a business as usual situation, whether 
any part of the duties performed by the employees or classes of employees who 
have been proposed for designation by the employer are necessary in the interest 
of the safety or security of the public. In making its determination the Board must 
designate an employee regardless of how small a percentage of his duties are 
actually required to be performed for safety or security reasons: Canadian Air 
Traffic Control Association and Her Majesty in right of Canada as represented by 
Treasury Board (Federal Court file A-188-81); (Supreme Court file 16762); (Board 
file 181-2-134). 
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SIGNIFICANT PRINCIPLES ESTABLISHED IN 
DECISIONS OF ADJUDICATORS 


QUESTIONS OF STATUS AND JURISDICTION 


H-1 Objections questioning an adjudicator’s jurisdiction to hear a grievance 
must be raised at the first opportune moment. Failure by the employer to act with 
sufficient haste may be construed as a “waiver” of its right to object. In Keays 
(Board file 166-2-9613), an employee’s bargaining agent failed to act in timely 
fashion in bringing a grievance to the second and third steps in the grievance 
process. Instead of raising an objection on timeliness at this stage, the employer 
agreed to proceed further with the untimely grievance on condition that it be 
treated as a complaint and with the reservation that there might be a possible 
Objection on timeliness should it be referred to adjudication. In dismissing the 
employer’s later objection, the adjudicator stated that “waiver” can be tacit or 
explicit. Steps within the mandatory grievance process could be bypassed and 
non-adherence to the provisions of the collective agreement allowed only when 
the actions or attitude of the employer could be construed as “waiver” of the 
requirements. As the contentious issue had originated as a grievance, it remained 
a grievance regardiess of any reserve or condition unilaterally set which 
attempted to deprive an employee of rights provided by statute. Failure by the 
employer to raise an objection on timeliness at the first opportunity had 
effectively deprived the grievor of the right to seek an extension of time to present 
his grievance at the next step of the grievance process. Such actions by the 
employer effectively took the grievor by surprise, and were contrary to normal 
rules of conduct in adversary proceedings. Sucha “reserve” or “condition” as that 
set out by the employer could not therefore be construed as restricting the 
employee's right to bring his grievance to adjudication. 


H-2 In Tudor-Price (Board file 166-2-10155) the employer maintained that the 
adjudicator had no jurisdiction to entertain the grievance as the grievor's 
employment had been terminated because of his incompetence and not because 
he was guilty of misconduct meriting disciplinary action. The adjudicator pointed 
out that the remedy available to most public servants under section 31 of the 
Public Service Employment Act to appeal against a recommendation of the 
deputy head for their release for incompetence was not available to persons 
employed in the portion of the Public Service in which the grievor was employed. 
For that reason, the words found in paragraph 91(1)(b) of the Act cannot be given 
a narrow, technical meaning. The Board’s jurisprudence indicates that in 
determining an adjudicator’s jurisdictional authority the line has been drawn 
between an employee’s voluntary action resulting in misconduct in the per- 
formance of his duties and his involuntary action reflecting an inability to 
discharge the functions required of the position. In the former case it is presumed 
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that the impugned conduct is well within an employee’s capacity to control; inthe 
latter case the employee, notwithstanding his best intentions, simply cannot 
overcome the intrinsic defect that is inhibiting him from performing his duties. 
Accordingly, in the former case the imposition of discipline designed to correct 
misconduct may very well be an appropriate response. If discharge is the only 
suitable means of discipline, then it may be seen to represent a deterrent to others 
from engaging in like misconduct. Discipline would be a most inappropriate 
response, however, to an employee's short-comings rooted in his incapacity due 
to illness or his incompetence due to a fundamental defect in his ability to do the 
job. The evidence established that the employer terminated the grievor’s 
employment because of his alleged negligence in the performance of his duties 
resulting in substantial financial loss to the employer. The adjudicator found that 
negligence falls within the category of voluntary malfeasance. The allegations 
cited by the employer for the grievor’s termination amount to misconduct that 
would and indeed did give rise to a disciplinary response. For all these reasons, 
the adjudicator concluded that he had the necessary jurisdiction to hear the 
grievance and he ultimately upheld it on the merits. 


H-3 The grievors were required to perform on a temporary basis duties which 
were not part of their regular job function. Under the provisions of the relevant 
collective agreement an employee who is required to perform the duties of a 
higher classification is entitled to be paid acting pay as if he had been appointed 
to that higher classification for the period in which he acts. Having assessed the 
job function, the employer issued a Classification decision which would have 
required the payment of acting pay to only one grievor and at a lower level than 
that to which both grievors claimed they were entitled. Relying on section 7 ofthe 
Act, the employer submitted that the adjudicator had no jurisdiction to entertain 
these grievances because they related to the classification of positions. The 
adjudicator found that he did have the necessary jurisdiction to proceed as the 
essence of the grievances related not to classification but rather to rates of pay 
under the collective agreement. However, he dismissed the grievances on the 
merits as the grievors failed to discharge the onus of establishing that they were 
performing duties at the higher classification level: Cartier and Dowie (Board files 
166-2-9290 and 9291). 


H-4 The grievor complied under protest with the employer’s direction that he 
submit to a medical examination. He alleged that this order violated the 
“management’s rights” provision of the collective agreement. In finding that he 
had no jurisdiction to entertain the grievance, the adjudicator commented that 
any decision of the employer can be characterized as an exercise of a 
management right. If all exercises of management’s rights were adjudicable 
pursuant to paragraph 91(1)(a) of the Act, the scope of subsection 91(1) would 
equal that of subsection 90(1). However, the two sections are differently worded 
conveying a clear intention to limit severely the class of grievances which may be 
referred to adjudication. It must follow that, where it is only the ‘“management’s 
rights” clause which allegedly was interpreted or applied in respect of a grievor, 
the grievance attacking that alleged interpretation or application cannot be 
accepted as falling within the class of grievances referable to adjudication 
pursuant to paragraph 91(1)(a): Power (Board file 166-2-8764). 


H-5 In Mason (Board file 166-2-9779) the adjudicator found that he had no 
jurisdiction to declare that a settlement between the parties had been reached as 
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claimed by the grievor; nor did he have the authority to enforce the terms thereof. 
He considered the decision of the Supreme Court of Canada in Heustis v. New 
Brunswick Electric Power Commission [1979] 2 S.C.R. 768 but concluded that it 
had no application to the facts before him. In that case, the court directed its mind 
only to the matter of an adjudicator’s remedial authority. There was no issue of 
Original jurisdiction before it. On that basis, the Heustis case cannot be held to 
overrule a long line of jurisprudence established by the Board and the Federal 
Court of Appeal delineating the limits of the Board’s jurisdiction under section 91 
of the Act. 


QUESTIONS OF PROCEDURE AND EVIDENCE 


H-6 Admissibility of evidence in cases involving disciplinary action is generally 
determined on the basis of relevance to the incidents which caused the employer 
to discipline the grievor. Thus, in Leduc (Board file 166-2-10306) counsel for the 
grievor objected to the attempts by counsel for the employer to adduce evidence 
of incidents which occurred after those mentioned in the notice of discipline. 
Citing Lefebvre (Board file 166-2-3226) and McKendry ({1973] F.C. 126), the 
adjudicator held that such evidence would be admissible and could be con- 
sidered once a culminating incident had been established. Such evidence would 
have to do with the extent of the penalty and not the cause of disciplinary action. 
According to the adjudicator, it might prove to be of some importance for him to 
be informed of the manner in which an employee had conducted himself once 
discipline had been meted out as the adjudicator would then be in a better 
position to determine whether the disciplinary penalty imposed should be 
mitigated. 


H-7 The nature of the grievance as evidenced by the statement of grievance will 
also determine the nature of the admissible evidence. In Nadon (Board file 166-2- 
9429), the grievor, a supervisor at the Dorval International Airport Regional 
Control Centre, had been suspended for leaving his work station over a 
disagreement as to which replacement radar system would be in use while the 
main system underwent repairs. At the grievance hearing, the grievor, who was 
not represented by counsel, sought to adduce evidence to do with the possible 
violation of the collective agreement and not related to the disciplinary nature of 
the grievance. Such evidence was declared inadmissible by the adjudicator. He 
was of the view that while an adjudicator, in order to make sure that the rules of 
natural justice are observed, may provide some assistance to a grievor who is 
representing himself, he is nonetheless strictly limited to the specific subject of 
the grievance before him. He cannot allow the inquiry tocross the limits set by the 
grievance statement which is determinative of the adjudicator’s jurisdiction. As 
the grievance statement did not allude to a possible violation of the applicable 
collective agreement, the adjudicator could not let the case widen to include such 
evidence. 


H-8 By virtue of paragraph 101(1)(c) of the Act, employees who are designated 
under section 79 as having duties the performance of which is necessary in the 
interest of the safety or security of the public are prohibited from participating ina 
strike. In Jones et al (Board files 166-2-9010 to 9012, 9030 to 9037 inclusive) the 
grievors, who were all designated employees, were disciplined for failing to report 
for work for a number of days during the course of a legal strike by other members 
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of their bargaining unit. They claimed that they were ill during the periods in 
question. They submitted medical certificates supporting this contention and 
their respective doctors testified to that fact as well. In rejecting the grievances the 
adjudicator referred the parties to the decision of the Supreme Court of Canada in 
Strasser v. Roberge (1979) 103 D.L.R. (8d) 193. In that case the majority opinion 
indicated that employee participation in an unlawful strike was a “strict liability” 
offence which could be established merely by evidence that the employees 
involved did not report to work as scheduled when a strike was in progress. In 
other words the onus rests on the employee to disprove that his absence was on 
account of his participation in an unlawful strike. 


H-9 In this case, however, the adjudicator concluded that it was not necessary 
to impose such a reverse onus on the grievors to determine the matter. He was not 
prepared to attach any weight to the medical evidence adduced because he 
concluded that the doctors’ opinions were based on the subjective complaints of 
their patients whose overall intention was to dupe them into authenticating their 
contrived illness. Medical opinion may not be acceptable proof of an individual’s 
true condition where that opinion is tainted by a failure of the attending physician 
to take all material information into consideration. It is immaterial whether the 
shortcoming is attributable to the inattentiveness of the doctor or to the lack of 
candour of his patient. More particularly, should the evidence indicate that 
relevant information has been purposely withheld through misrepresentation by 
the patient and such information may reasonably have had a bearing on the 
doctor’s diagnosis or migNt, if considered, have affected his decision to certify his 
patient’s absence from work, the adjudicator would be compelled to reject such 
medical opinion as being unworthy of weight. With respect to the grievors, this 
was the case in that they failed to advise their doctors that their bargaining unit 
was Currently on strike and that they were designated employees. An application 
by the grievors under section 28 of the Federal Court Act to review and set aside 
the Board’s decision was dismissed subsequent to year end. 


H-10 Similarly in Richards et al (Board files 166-2-10242, 10243, 10247, 
10250, 10283 to 10290 and 10388) the adjudicator attached no weight to medical 
certificates submitted by the grievors. These were in support of grievances 
against the employer’s denial of their requests for paid sick leave under the 
collective agreement when the other members of their bargaining unit were 
engaged in an illegal strike. They also grieved against the imposition of 
disciplinary penalties for their participation in the strike. In rejecting the 
grievances, the adjudicator relied upon the decision of the Supreme Court of 
Canada in Strasser v. Roberge (supra) as well as the decision of the adjudicator in 
Jones et al (Supra). 


H-11 In Dillon (Board files 166-2-9714 and 9715) the grievor was discharged for 
an alleged vicious and unprovoked assault ona fellow employee. The adjudicator 
first emphasized that in a disciplinary grievance the burden of proof on the 
balance of probabilities rests with the employer. ln assessing the credibility of the 
grievor and the other employee, the adjudicator was not persuaded by the latter’s 
assertion that he was the innocent victim of an unprovoked assault at the hands of 
the grievor. In reaching this conclusion, the adjudicator considered that in his 
testimony under oath the employee on several occasions quite explicitly and 
consciously stopped short of actually saying that the grievor struck him, even 
when specifically asked to do so by his own counsel. Furthermore, there were 
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conflicts between his testimony and that of peripheral witnesses which cast his 
version of what occurred in doubt. As the employer had failed to discharge the 
requisite burden of proof, the adjudicator was prepared to sustain the grievance, 
on that basis alone. 


H-12 The adjudicator then considered whether certain evidence which the 
employer had sought to adduce in reply was admissible. The evidence consisted 
of the oral and written testimony of a “forensic polygraphist’ to the effect that, 
following certain “scientific” polygraph tests performed on the employee, the 
polygraphist was of the opinion that he was in fact telling the truth concerning the 
assault against him by the grievor. Referring to the decisions issued by the judges 
of the Supreme Court of Canada in Phillion v. The Queen (1977) 74 D.L.R. (3d) 
136, the adjudicator concluded that a good argument could be made that where, 
as here, the grievor gives evidence on his own behalf such polygraph evidence 
may be admissible. However, it cannot be introduced as reply evidence. 
Furthermore, even if it were admissible, the adjudicator would not have given it 
sufficient weight to counterbalance the evidence which led him to the opposite 
conclusion. 


DISCIPLINARY ACTION 


H-13 The period under review saw the Board faced once more with the issue of 
conflict of interest. in St-Louis (Board file 166-2-8368), evidence showed that a 
Revenue Canada employee, a chartered accountant, had repeatedly put himself 
in a conflict of interest situation by agreeing to do bookkeeping, income tax 
returns and other specialized tasks for a number of friends and acquaintances 
while employed as an auditor for Revenue Canada. Upon entering the service and 
for eighteen years thereafter with the department, the grievor was made aware of 
the department's prohibition of this type of activity under pain of possible 
discharge, and acknowledged this in writing annually. He repeatedly failed, 
however, to comply with this prohibition. In addressing the issue, the adjudicator 
reiterated the basic rule applying to conflict of interest situations, namely that 
every public servant has the obligation to avoid putting himself in a situation 
where not only real conflict of interest might exist or arise, but also where in the 
eyes of the public, the situation might appear to contain or to give rise to a conflict 
of interest. Thus, the mere appearance of conflict is sufficient for the offence to be 
established. While the grievor claimed that these had been private and personal 
activities exempt from the above prohibition, the adjudicator concluded that the 
protection of the integrity of the fiscal system, based on self-assessment, must 
prevail over the personal rights of individuals and that the employer could thus 
regulate the personal activities of the grievor without violating the Canadian Bill 
of Rights. In assessing the severity of the penalty imposed, the adjudicator 
considered a number of mitigating circumstances. Some of these were the 
employee’s otherwise unblemished long service, his superior qualifications, the 
lack of evidence of his fraudulent or questionable handling of the outside work, 
the absence of a link between these outside activities and his duties, and the lack 
of evidence that he had been remunerated for his services. Also considered was 
the fact that in cases involving similar circumstances, even where remuneration 
had been established, only relatively short suspensions had been imposed. 
Discharge was thus reduced to a long-term suspension. The employer and the 
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grievor both subsequently applied to the Federal Court of Appeal under section 
28 of the Federal Court Act to review and set aside the decision of the adjudicator. 
At year’s end both applications were still pending. 


H-14 The adjudicator found that a meat grader who operated a retail meat 
business in his off-duty hours was properly discharged from the Public Service 
after he refused to make full disclosure regarding the nature and extent of his 
business interests and failed to divest himself of them after being specifically 
ordered to do so. He purchased meat for his business from the packing plants he 
serviced in the course of his employment. This resulted in a conflict between his 
duties as a meat grader and his outside business interests. He had access to 
confidential information not available to other retailers which would be useful in 
negotiating the price of the meat which he purchased. In addition, there was a 
possibility that he might be tempted to downgrade meat in order to buy it ata 
lower price. There was also the possibility that the packing plants might feel 
pressured to give the grievor a better deal than would be afforded to other 
purchasers: Paterson (Board files 166-2-10263, 10491 and 10492). 


H-15 In another case involving conflict of interest the grievor, a commodities 
specialist employed by Customs and Excise, Revenue Canada, accepted without 
protest a reduced rate on his chiropractic treatment after his chiropracter, 
following the grievor’s advice, was successful on an appeal of the duty assessed 
on an imported chiropractic table. Sometime later the grievor suffered a 
recurrence of his back ailment and returned for more treatment. When the 
chiropracter billed him the full amount for this additional therapy, the grievor 
objected and soon after he changed chiropracters. At a later date, because of a 
change in departmental policy, the chiropracter’s request for a renewal of his 
remission number was denied. He erroneously believed that the grievor had 
engineered the refusal out of spite and he complained to the employer. Asa result, 
the employer suspended the grievor for three months for accepting a benefit for 
services rendered in the course of hisemployment. The adjudicator found that the 
grievor, in accepting without protest a reduced fee, committed an error in 
judgment for which discipline was merited. He accepted a benefit that was given 
Or appeared to have been given in return for information that he would have 
normally imparted during the course of his employment. By accepting this benefit 
the grievor cultivated the notion that he could for reasons of pure spite undo what 
had been accomplished in securing a remission of duty. He not only called into 
question the issue of his own integrity in the performance of his duties but also the 
reputation of his department. The grievor had an obligation to protest the reduced 
fee to the chiropracter. If the chiropracter had continued to reduce his fee 
notwithstanding his protest, the grievor would have been duty bound to 
disclose the entire affair to the employer. However, as his wrongdoing was more 
an act of omission than commission, the adjudicator reduced the penalty to one 
month’s suspension: Larmond (Board file 166-2-9414). 


H-16 In Dampier (Board files 166-2-10636 and 10854) the adjudicator, after duly 
considering certain mitigating circumstances, reinstated without back pay a 
grievor who had been discharged for an unprovoked assault on his supervisor. 
The grievor had an unblemished record of twelve years in the employer's service. 
The evidence established that the assault had been a momentary flare-up which 
was unlikely to recur. In addition, the grievor demonstrated remorse for his 
actions. Finally, the grievor was an epileptic who would experience great 
difficulty in finding alternative employment. 
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H-17 In Valliéres (Board file 166-2-10953), the grievor, employed by the 
Department of National Defence, was suspended for forty days following an 
assault on a co-worker with fists and a pocket knife. While recognizing the 
extreme seriousness Of this type of attack, the adjudicator was of the opinion that 
the employer had failed to take into consideration both its own inability to resolve 
a difficult situation it had known existed for over one year between the grievor and 
the victim, and the provocative nature of the language directed by the latter 
towards the grievor. In reducing the disciplinary penalty to a 20 day suspension, 
the adjudicator made it clear that the employer cannot expect its disciplinary 
actions to stand unmitigated where it fails itself at the outset to take action 
to defuse an explosive situation it is aware of and which is liable to culminate 
in a violent incident. 


H-18 There is a general principle governing employer/employee relationships 
which requires an employee to obey now and grieve later when he questions the 
legitimacy of an order from his supervisor. One exception to this principle arises 
when an employee refuses to perform a task which would be hazardous to his 
health. In A//a/louf (Board files 166-2-9590 and 9627), the adjudicator, referring to 
existing arbitral jurisprudence, listed the following conditions which a grievor 
must meet to justify his refusal to perform an allegedly hazardous task: (1) he 
must honestly believe the task in question is hazardous; (2) he must communicate 
his belief, with some particularity, to management at the time of his refusal; (3) he 
must support his honest belief with objective data; (4) he must establish that the 
task in question is unusually hazardous. The grievor, who was employed as a 
driver, had refused to take out the trailer assigned to him on the basis that he had 
reasonable grounds to believe that it was unsafe. For this, he was disciplined bya 
suspension. In dismissing his grievances, the adjudicator found that the grievor 
did not honestly believe that it would be dangerous to take out the trailer in 
question. Nor was his allegation of danger supported by objective data. 
Furthermore the risk of “jackknifing”, which he allegedly feared, was inherent in 
the grievor’s employment as a driver. 


H-19 The Board considered several cases during the year under review where 
union officials were disciplined more severely than other members of their 
respective bargaining units for participation in an illegal work stoppage. The 
grievors alleged that the employer had discriminated against them because they 
occupied positions in the union hierarchy. In Santarossa and Piccinin (Board files 
166-2-9327 and 9328) the adjudicator found that the work stoppage was a well 
planned and well co-ordinated undertaking and not aspontaneous mass reaction 
as the grievors claimed. Nonetheless greater punishment cannot be meted out 
only because a person is a union official who is engaging in the same conduct as 
others. The employer properly concluded, however, on the balance of proba- 
bilities, that the grievors played a leadership role in the stoppage and encouraged 
other employees to participate in it. It was the exercise of this leadership role 
which led the employer to discipline the grievors more severely than other 
employees. For that reason, such action did not constitute discrimination. The 
adjudicator in Beaupré and Oldale (Board files 166-2-9606 and 9607) who was 
faced with a similar fact situation reached the same conclusion. 


H-20 InHefferman and White (Board files 166-2-9858 and 9859) the adjudicator 


ruled that the general right to distribute union literature on the employer's 
premises is subject to certain exceptions. Union officials who refused to obey the 
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order of the plant manager to cease distributing a bulletin advocating that 
employees engage in an illegal work stoppage were properly subjected to 
discipline. 


H-21 In another case, the adjudicator found that an employee had been 
properly disciplined for disrupting the work force by audibly expressing and 
forcing his political and religious views on his co-workers. However, the 
adjudicator expressed his reservations with respect to the right of the employer to 
prohibit, under threat of discipline, an employee from simply expressing his 
personal opinions while on the employer’s premises: McPherson (Board file 166- 
2-9729). 


H-22 A male nurse employed at the Laval maximum security federal detention 
centre was suspended for 10 days as a result of events which led to the death ofa 
detainee. The disciplinary action was based on the alleged carelessness and 
negligent execution of duties by the grievor. The adjudicator determined that the 
grievor had first prescribed medicine over the phone following a telephone call 
from a prison guard about an ailing prisoner. Only following a second call, this 
time from the head of the institution, had the grievor personally attended the 
ailing detainee who died while being transferred to the prison’s infirmary. In the 
opinion of the adjudicator, the situation was one of mistaken diagnosis, not 
carelessness or negligence. In acting as he did, i.e. contacting a doctor in timely 
fashion and ascertaining the propriety of the treatment administered, the grievor, 
an experienced employee, acted reasonably in light of the information at his 
disposal and in accordance with the institution’s standing orders and regular 
procedure. As such, the grievor had acted in the exact manner expected of him 
and could not therefore be disciplined because of the unfortunate final outcome: 
Déry (Board file 166-2-9773). 


INTERPRETATION AND APPLICATION OF AGREEMENTS 


H-23 The basic obligations underlying a collective agreement are for the 
employer to supply work to a determined location and for the employees to 
execute this work. In cases of work conflicts or disputes, these obligations mean 
that the employer must make every reasonable effort to provide access to the 
work premises and that the employees must make every reasonable effort to 
report for work. In Morneau et al (Board files 166-2-10080, 10103, 10104, 10122 
and 10127), the grievors maintained that they were prevented from reporting for 
work for a reason not directly attributable to them, namely a picket line which they 
refused to cross, and that their salary should not have been withheld. At the 
direction of the employer, the grievors had reported for work at another site where 
the employer had provided supervised parking space and arranged for a police 
escort or presence to allow entry to the work premises. Instructions on howto act 
in this type of work conflict had been posted and distributed to the employees. 
While other employees crossed the picket line without being unduly harassed or 
bothered, the grievors refused to do so citing fear of personal injury or injury to 
family members, desire to prevent eventual difficult work climate, or “union 
conscience” as their motivation. Having concluded that the employer had taken 
reasonable steps to protect the employees, the adjudicator concluded that the 
grievors had no reasonable motive to refuse to cross the picket lines and the 
maxim “no work, no pay” found application. However, the period of time that 
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separated the employees’ reporting for work at the site indicated by the employer 
and their refusal to cross picket lines was found to be time when the employees 
were under the employer’s control. The adjudicator concluded that this time had 
to be compensated. 


H-24 Collective agreement provisions may allow the employer to depart from 
established practice governing the acquisition and use of sick leave credits 
merely by informing employees of changes to the existing procedures. In this 
event an employee's declaration of illness will not automatically entitle him to 
uncertified sick leave, regardless of his having acquired sufficient sick leave 
credits. In Tanguay (Board file 166-2-10035), the employer had held meetings to 
inform employees that, in view of the likelihood of strike action by employees in 
another occupational group, sick leave from then on would have to be supported 
by medical certificates. Such oral notification was, however, not followed by 
written directives. This was contrary to the grievor’s stated expectations, and he 
therefore failed to satisfy the employer’s new requirements. The adjudicator 
found that the meeting held by the employer did satisfy the requirements set by 
the words “unless otherwise informed by the Employer” in the preamble to the 
relevant collective agreement provision. The employer’s action in denying the 
grievor the uncertified leave was thus warranted where the latter had persisted in 
not supplying his superiors with a medical certificate. 


H-25 One basic benefit of employment is the entitlement to vacation leave with 
pay. This benefit in most collective agreements is coupled with provisions dealing 
with accumulation of vacation leave credits and the carry-over to a subsequent 
year of the portion of these unused during the year of acquisition. A particular 
feature of employment as a federal public servant is also the possibility of 
benefiting from a complement of anticipated leave credits equivalent to the 
maximum number which an employee may acquire during a year. In Caron et al. 
(Board files 166-2-9396, 9398 to 9400), a dispute arose as to whether employees 
could be forced to use anticipated leave credits before carried-over credits which, 
although automatically carried over a first time, would have been subject to 
consent of the employer should the possibility arise of carry-over into a second 
vacation year. The adjudicator noted that leave credits are accumulated at a 
certain monthly rate on condition that an employee work for at least ten days 
during the month. He was of the view that the issue opposed two types of leave 
credits: those over which the employees had a vested right by reason of having 
worked the required number of days, and those in respect of which the only right 
conferred by the collective agreement was the right to use them in advance. In 
terms of day-to-day operations, the distinction would mean very little to the 
employer, as, regardless of what one would choose to call the credits used, the 
result for the employer would still be the employees’ absence from the workplace. 
The adjudicator was accordingly of the opinion that the employer could not, 
through whatever action, jeopardize the exercise of a right to be enjoyed by all 
employees. Given the possibility of loss to the employees, were they unable first 
to use up previously acquired or “earned credits’, it was determined that these 
would enjoy priority of use over anticipated credits. 


H-26 The grievor, who was employed on a part-time continuing basis, worked 
two full days per week. She claimed that she was entitled to the benefit of those 
provisions of the collective agreement relating to vacation and sick leave. The 
employer denied that she was entitled to any vacation or sick leave credits as the 
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relevant provisions of the collective agreement required an employee to work at 
least ten days per month to qualify for this entitlement. Another provision of the 
collective agreement, however, established the principle of proportionality in 
calculating these benefits for part-time employees. In upholding the grievance 
the adjudicator ruled that this provision qualified the other provisions of the 
collective agreement. The grievor was entitled to earn sick and vacation leave 
credits proportionate to the hours she worked: Cuffaro (Board file 166-2-9614). 


H-27 In Pottinger (Board file 166-2-9004) the grievor, while taking some of the 
lieu days leave to which he was entitled under the collective agreement, became 
ill. A provision of the collective agreement permitted an employee to convert 
vacation leave to sick leave on the production of a medical certificate. By analogy 
the grievor sought to have the lieu days on which he was incapacitated converted 
to sick leave. In rejecting the grievance, the adjudicator ruled that such an 
interpretation would in fact add to the collective agreement, which is beyond the 
jurisdiction of an adjudicator. There is nothing in the collective agreement to 
protect lieu days leave against incapacity and such protection would have to be 
specifically expressed as it is to protect vacation leave. 


H-28 In order that work could be rescheduled or reassigned, the grievor had 
been advised to notify his supervisor as soon as possible by telephone when he 
was going to be absent. When the grievor refused to comply with this directive, his 
supervisor denied his request for sick leave. In upholding the grievance the 
adjudicator found that the employer had confused an administrative action witha 
disciplinary one. The grievor’s refusal to telephone was an act of insubordination 
for which he could have been disciplined. The denial of sick leave, however, could 
not be made on disciplinary grounds. The grievor had complied with the 
provisions of the collective agreement relating to entitlement to sick leave with 
pay and he was entitled to receive it: Murray (Board file 166-2-9808). 


H-29 Where acollective agreement provides for the free grant of a maximum of 
two hours of sick leave during any given shift without loss of sick leave credits, the 
basic requirement that an employee be on duty for six hours or more during the 
shift will signify that the employee’s presence on the work premises is required for 
that length of time. In Provost (Board file 166-2-10508), an employee who had 
arrived five minutes late for work on a particular day and who, on that same day, 
requested sick leave for the last two hours of work, was nonetheless deducted one 
half-day of sick leave for not having been on duty the required minimum of six 
hours. The adjudicator gave no credence to the employee’s argument that the 
expression on duty would relate strictly to scheduled hours of work and that the 
non-execution of work or the lateness of an employee would not disrupt his on 
duty status. Noting that no equation can be established between the time an 
employee is late and the time spent on a meal break, the adjudicator determined 
that a general supervisory, control and management relationship must exist 
before an employee can be said tobe on duty. Thus, the employer must at least be 
in a position to give an order or have such a management option before an 
employee can be considered to be on duty. 


H-30 The granting of certain benefits, mostly leave of absence in its various 
forms, is made conditional in most collective agreements upon prevailing 
conditions in the work place or, as they are commonly referred to, “operational 
requirements”. In Hollier and Willis (Board files 166-2-10526 and 10527), the 
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request by two air traffic controllers for a one year leave of absence to work 
abroad, pursuant to provisions of the collective agreement, was denied because 
of operational requirements, namely the implementation of new air traffic control 
systems and acute staff shortages. The grievors had maintained that, in view of 
the many years of planning preceding the implementation of these new systems, 
the staff shortages were directly attributable to deficient planning on the part of 
management. They claimed that the staffing issue could be remedied by allowing 
controllers to work overtime and ought not to be equated to operational 
requirements. In denying the grievance, the adjudicator retained the distinction 
between matters relating to staffing and those relating to operational re- 
quirements. He concluded that, staffing being a prerogative of management, the 
overall implementation of these new systems did not, in and of itself, amount toa 
sufficient basis for the conclusion that operational requirements did not permit 
approval of the requested leaves. However, given the short-term problems caused 
by the implementation, the adjudicator perceived issues which transcended 
“staffing” and did fall under the heading of “operational requirements’. While 
recognizing that overtime costs might not be relevant where the length of time 
involved would be limited, the adjudicator concluded that payment of overtime 
would be a relevant consideration in cases such as this where the employer was 
facing the need to get along without two employees for a period of a year or more. 


H-31 Similarly, in Noakes (Board file 166-2-9688), operating air traffic control- 
lers were deprived of meal and relief breaks at certain periods during the year 
where demands of the summer season dictated a longer day of operation with use 
of the same staff. The collective agreement created a positive obligation for the 
employer to provide operating employees with meal and/or relief breaks. The 
adjudicator was therefore faced with determining whether the employer could 
legitimately use staffing inadequacies created by seasonal demands as an 
excuse for not satisfying an otherwise legitimate requirement of the collective 
agreement. He recognized that adequacy of staffing, albeit related to operational 
requirements, cannot be viewed per se as an operational requirement that would 
justify undermining the purpose and intent of a bona fide provision of a collective 
agreement. The adjudicator’s view was, however, that the employer is not bound 
to engage in superfluous staffing actions to guarantee compliance with such a 
requirement. He found the parties to have reached an implicit acknowledgement, 
through the use of the phrase “where operational requirements permit”, that the 
public’s well being, might require, in certain circumstances, the continued 
presence of operating personnel at their work station. Implicit in the absence of 
definition of meal and/or relief break in the collective agreement was the clear 
inference that the parties had entrusted to each other the task of determining on 
an ad hoc basis those circumstances where such a break might not be possible. 


H-32 Overtime, with its increased rate of remuneration, is a most sought after 
benefit. As overtime opportunities are often jealously guarded by the employees 
concerned, most collective agreements will provide some form of equitable 
allocation of these opportunities. These provisions, however, do not guarantee 
that an employee will receive the added remuneration where certain conditions 
established by the collective agreement are not adhered to. In Martin (Board file 
166-2-9647), the grievor sought in compensatory damages the equivalent of the 
four hours of overtime which the employer had failed to offer him within the time 
limit prescribed by the collective agreement. As a result of the employer's failure 
to advise the employee of the coming overtime work at least one hour in advance, 
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the latter had declined the offer of paid work but claimed to be entitled, by reason 
of the employer’s omission, to the equivalent added compensation. Noting the 
silence of the collective agreement on the consequences to the employer of its 
failure to give timely notice, the adjudicator determined that while the grievor’s 
right to refuse overtime work was unfettered, the latter could not subsequently 
claim compensation for damages suffered as a result of his own action, damages 
which he had failed to establish. The implicit remedy afforded to the employee in 
cases of improper notice is his right to refuse the overtime work offered. Once the 
refusal has been given, the employee cannot claim compensation for a prejudice 
of his own making, that is the actual loss of overtime work. 


H-33 Similarly, remuneration at the overtime rate will only be warranted where 
actual work has been executed. The question arises therefore as to what may 
constitute work. In Lapierre (Board file 166-2-9258), a night shift worker had been 
ordered by the employer to undergo a medical examination related to his duties. 
The examination was conducted during the day and required four hours of the 
grievor’s time. He sought compensation at the overtime rate, as he had undergone 
the examination in addition to his normal hours of work and at the express request 
of the employer. The collective agreement provided that entitlement to re- 
muneration would be dependent on the rendering of services by the grievor. 
Having considered various dictionary definitions of “work”, the adjudicator 
determined that the medical examination, while ordered by the employer, did not 
amount to work or to an exercise of the professional activity for which the grievor 
had been hired or which would be the object of his “contract” of employment. 
During the medical visit, the grievor was not placing his occupational activity at 
the disposal of the employer and subordinating himself to the latter in order to 
perform services in return for which the employer had to pay him a wage or 
compensation. The compensatory leave granted by the employer amounted to an 
“ex gratia” gesture neither recognizing nor creating a right. A reference to the 
Federal Court of Appeal was subsequently dismissed. 


H-34 The harmful effects of tobacco smoke to smokers and non-smokers in the 
immediate vicinity have been the subject of many a heated debate over the last 
few years and it is not surprising that such an issue would ultimately form the 
basis of a grievance. In Patenaude (Board file 166-2-10428), the grievor, a non- 
smoking air traffic controller, given that this type of work requires high 
concentration, yearly licence renewal and cardiac examination, contended that 
the Quebec Airport control tower should be declared a non-smoking area with the 
employer supplying a smoking room for those employees using tobacco. The 
grievance alleged that the general purpose and the working conditions and safety 
clauses of the collective agreement provided for the promotion of employees’ 
_wellbeing as well as healthful working conditions and would lend themselves to 
such an interpretation. In support of his case, the grievor sought to present 
documentary evidence of a scientific and medical nature to show that the effects 
of “active” and “passive” smoking on the physical and even mental health of 
employees, could affect air safety. The outcome of the grievance did, however, 
turn on the admissibility of such evidence and the adjudicator pointed out that he 
could not, in the particular circumstances of the case, consider the value of such 
evidence as its validity could not be tested through cross-examination. 


H-35 It has long been recognized that the title put on a termination action does 
not always reflect the true nature of the means taken by the employer to sever the 
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employment relationship. Thus what may at first glance appear to deprive an 
adjudicator of jurisdiction may ultimately be found to be one of those employer 
actions which may be examined at adjudication. In Gauthier (Board file 166-2- 
10403), an employee whose many previous absences had been caused by chronic 
and symptomatic alcoholism, after absenting himself, was declared to have 
abandoned his position. This followed a warning that the employer could resort to 
such action and that it was of the opinion that the employee’s consumption of 
alcohol was an act over which he had control. Stating that there are three 
prerequisites to a valid declaration of abandonment, the adjudicator concluded 
that two had been met, i.e., an absence of a week or more and an appropriate 
notice in writing to the Public Service Commission confirming the alleged 
abandonment. The third prerequisite, that the deputy head be of the opinion that 
the reason for the absence is one over which the employee has control, was, 
however, found to be lacking, as there was no evidence that the employee’s 
absence had been caused by alcohol. The adjudicator cited Morin v. the Queen 
[1979] 2 F.C. 642, which stands for the principle that in exercising his discretion 
in a prudent, wise and decent manner, the deputy head must seek information 
from the employee and his superiors before reaching the opinion that the absence 
was within the control of the employee. As the jurisdictional evidence showed the 
absence was caused by reasons other than alcoholism, the adjudicator de- 
termined that the deputy head could not reasonably have formed the opinion that 
the employee’s absence was for reasons over which he had control. The 
adjudicator accepted jurisdiction as he considered the employer’s action to have 
been a disguised disciplinary discharge. A subsequent application for a writ of 
prohibition was granted by the Trial Division of the Federal Court of Canada 
(Court file no. T-1070-82 as yet unreported), thereby preventing the adjudicator 
from proceeding on the merits of the grievance. After year’s end, an appeal from 
this latter decision was filed before the Federal Court of Appeal and is presently 
pending. 


H-36 In Stapleton (Board file 166-2-9712) the grievor was unable to perform a 
significant portion of his duties because his driver’s licence was suspended for 
nine months following his conviction under the Criminal Code. After various futile 
attempts to work out an accommodation which was satisfactory to all concerned, 
the employer placed the grievor on leave without pay for the balance of the period 
which his licence was suspended, approximately seven months. The grievor 
argued that, under the provisions of the collective agreement, leave could not be 
unilaterally imposed upon him. The adjudicator rejected this argument relying on 
the Board’s decision in Kelly (Board file 168-2-96). Another provision of the 
collective agreement specifies that an employee is only entitled to be paid for 
services rendered. During the period in question the grievor was not capable of 
being available to perform the full range of the duties of his position. Furthermore 
the employer had offered to transfer the grievor to a position at a lower level for 
the balance of the period during which his driver’s licence was suspended. As he 
refused this offer, the grievor cannot now Claim that his idleness is due solely to 
the fault of the employer. 


H-37 In Berry (Board file 166-2-11263) the grievor alleged that he was entitled to 
the benefit of the provisions of the cost of living allowance (COLA) specified in 
the collective agreement for all the hours for which he was paid at the overtime 
rate. The employer interpreted these provisions as restricting the application of 
COLA to hours paid at the straight time rate and sought to introduce extrinsic 
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evidence of the parties’ past practice in support of this contention. The 
adjudicator found that, as the words of the collective agreement were clear and 
unambiguous, extrinsic evidence to aid in their interpretation was not required. In 
upholding the grievance the adjudicator found that the COLA provisions of the 
collective agreement were applicable to all hours for which the grievor was paid 
whether at the straight time or at the premium rates of pay. However, COLA 
payments are not intended to be integrated with or “folded into” the overtime 
premium rate thereby creating a new premium rate. An application by the 
employer pursuant to section 28 of the Federal Court Act to review and set aside 
the Board’s decision was pending at year’s end. 


REFERENCES UNDER SECTION 98 OF THE ACT 


H-38 A reference under section 98 of the Act was brought by the employer asa 
result of an illegal strike in which employees in the bargaining unit participated. 
The employer claimed that neither the bargaining agent nor either of its 
constituent unions took reasonable steps to prevent and stop the strike as 
required by the provisions of the applicable collective agreement. The employer 
sought damages for the financial loss which it allegedly suffered as a result of the 
strike. Relying on the reasoning in the decision of Professor Laskin, as he then 
was, in Polymer Ltd. (1958) 10 L.A.C. 31 and 51 (subsequently affirmed by the 
Supreme Court of Canada sub nom /mbleau v. Laskin [1962] S.C.R. 338), the 
adjudicator concluded that the Act has vested in an adjudicator on a reference 
under section 98 the power to award remedial compensation to the employer 
where there is clear proof that a collective agreement has been breached by the 
bargaining agent and where losses suffered by the employer are established by 
the evidence. The adjudicator found that there was no evidence that any national 
officer or authorized representative of aconstituent union of the bargaining agent 
had had any part in initiating the strike. Furthermore reasonable steps had been 
taken to resolve the matter as expeditiously as possible. It is unrealistic to imagine 
that the actions of any local union, however large it may be, can be imputed to the 
parent body unless of course its behaviour is incited, encouraged or supported by 
that parent. In addition, the evidence established that the employer had suffered 
no financial loss as a result of the illegal strike. For all these reasons, the 
adjudicator dismissed the employer’s reference under section 98: Treasury Board 
and Council of Postal Unions (Board file 169-2-41). 


H-39 In Canadian Union of Postal Workers and Treasury Board (Board file 169- 
2-356) the adjudicator upheld the reference of the bargaining agent in part. He 
concluded that, as under the collective agreement employee preferences for a 
choice of vacation period are determined according to seniority, and, as the 
seniority of part-time employees is calculated ona different basis from that of full- 
time employees, a separate vacation schedule must be maintained for part-time 
employees. The adjudicator found that a proper interpretation of the collective 
agreement requires that sufficient regular full-time and part-time employees are 
to be employed to maintain service standards for predictable workloads and 
absences. Accordingly he rejected the employer's claim that its obligation was 
met when sufficient regular full-time staff were available to cover absences. The 
adjudicator directed the employer to initiate staffing action to ensure that there 
are sufficient regular part-time employees to maintain service standards for 
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predictable workloads and absences for part-time operational requirements. 
However, he rejected the claim of the bargaining agent that the employer had 
violated the provisions of the collective agreement by altering the shift schedule 
for certain employees without prior consultation with the bargaining agent. The 
only persons who were affected by the change were relief employees whose 
replacement functions were an integral part of their duties. For that reason, the 
adjudicator ruled that the employer's action fell within an express exception 
delineated in the collective agreement. An application to review and set aside this 
decision was brought by the bargaining agent to the Federal Court of Appeal 
under section 28 of the Federal Court Act. At year’s end this decision was 
pending. 
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SIGNIFICANT PRINCIPLES ESTABLISHED IN 
ARBITRAL AWARDS 


SUBJECT-MATTER OF ARBITRAL AWARDS 


I-1 Matters with which an arbitral award may or may not deal are set out in 
section 70 of the Public Service Staff Relations Act which reads as follows: 


70. (1) Subject to this section, an arbitral award may deal with rates of pay, 
hours of work, leave entitlements, standards of discipline and other terms and 
conditions of employment directly related thereto. 

(2) Subsection 56(2)' applies, mutatis mutandis, in relation to an arbitral 
award. 

(3) No arbitral award shall deal with the standards, procedures or proces- 
ses governing the appointment, appraisal, promotion, demotion, transfer, lay- 
off or release of employees, or with any term or condition of employment of 
employees that was not a subject of negotiation between the parties during the 
period before arbitration was requested in respect thereof. 

(4) An arbitral award shall deal only with terms and conditions of 
employment of employees in the bargaining unit in respect of which the request 
for arbitration was made. 


I-2 In the following instances, where proposals were made by the bargaining 
agents and objected to by the employer, the Board sustained the employer's 
objection in law, and held that the Board did not have jurisdiction under the Act to 
deal with the proposal: 


—A proposal that a retraining program be established for lightkeepers whose 


—_ 


position has been made redundant due to technological change, with the 
employee remaining on full pay until retrained. The Board held that the 
proposal involved the establishment of a retraining program on the part of the 


Subsection 56(2) reads as follows: 


(2) Nocollective agreement shall provide, directly or indirectly, for the alteration of elimination of any 
existing term or condition of employment or the establishment of any new term or condition of 
employment, 

(a) the alteration or elimination of which or the establishment of which, as the case may be, would 
require or have the effect of requiring the enactment or amendment of any legislation by Parliament, 
except for the purpose of appropriating moneys required for its implementation, or 

(b) that has been or may be, as the case may be, established pursuant to any Act specified in Schedule 
Wl. 


(Schedule Ill refers to the Government Employees Compensation Act, the Government Vessels 
Discipline Act, the Public Service Employment Act, the Public Service Superannuation Act.) 


employer, and only incidentally dealt with the issue of pay. The Board lacked 
jurisdiction to make an award requiring the implementation of such a program. 
(Lightkeepers Award, Board file 185-2-253). 


—A proposal that employees whose positions had been downgraded as a result of 
the reclassification of the ES Group be paid at a rate corresponding to their 
former level until they vacated their positions. The Board held that the subject 
matter of the proposal did not fall within the boundaries of Section 70 of the Act, 
in that its essential purpose was to limit the effect of downward reclassification 
of positions on employees. Classification of employees falls under the 
exclusive authority of Treasury Board pursuant to section 7 of the Act. 
(Economics, Sociology and Statistics Group, Scientific and Professional 
Category Award, Board file 185-2-259). 


—A proposal that the award retain provisions concerning pension and benefit 
plans contained in the old collective agreement, but not included in the 
provisions proposed by Treasury Board. The Board held that its jurisdiction 
was limited by the provisions of sub-section 70(4) of the Act and could not deal 
with pension and benefit plans in an arbitral award (ibid). 


—A proposal providing for no loss of wages or penalty where an employee 
withdraws from work due to conditions which pose a threat to his safety or 
health or that of another person. The Board held that the clause was essentially 
concerned with health and safety in the work place, not with standards of 
discipline, and was therefore outside the ambit of sub-section 70(1) and not 
arbitrable (ibid). 


—A proposal that employees who refuse to cross picket lines or to do the work of a 
striking employee receive no more than a written reprimand. The Board held 
that subject matter of this clause was not encompassed by sub-section 70(1) of 
the Act and was therefore not within the jurisdiction of the Board (ibid). 


I-3 Inthe following instances, where a proposal was made by a bargaining agent 
and objected to by the employer, the Board ruled against the objection and 
accepted jurisdiction to deal with the matter: 


—A proposal that the Board set the quantum of an allowance payable to an 
employee on education leave. The Board held that whether the payment for 
education leave was identified as an allowance or as a percentage of 
salary, it was still a form of pay and therefore within the jurisdiction of 
the Board. This was the case even though the employee was on “leave 
without pay” while on education leave. (Auditing Group Award, Board 
file 185-2-246). 


I-4 In aproposal relating to hours of work, the bargaining agent proposed that 
the normal weekly hours be reduced from 371, to 35, and that the normal daily 
hours be reduced from 71% to 7. Although the Board has, in the past, refused to 
include this proposal in various awards and has urged the parties to resolve this 
issue themselves, it reluctantly reduced the work week to 3614, hours inthis award. 
Notwithstanding the award, the Board reiterated its view that it was preferable for 
the parties to continue their efforts to jointly resolve the question of reduction of 
hours (Financial Administration Group Award, Board file 185-2-257). 


1-5 In adispute referred to arbitration, the bargaining agent sought pay parity 


with employees in the central administration of the Public Service and to this end 
proposed a pay differential of $800.00 per annum to employees in positions 
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designated by the employer as requiring bilingual proficiency, provided the 
employees possessed the required language skills. This represented the dif- 
ference between the employee’s pay and the pay of someone in the central 
administration of the Public Service receiving a bilingual bonus. The employer, 
while it supported the goal of pay parity, said that it was not authorized to pay a 
bilingual bonus. In view of the expressed intention of the parties to achieve pay 
parity with the central administration of the Public Service, the Board concluded 
that the proposed pay differential should be awarded (Administrative Support 
Category, Social Sciences and Humanities Research Council Award, Board file 
185- 15-258). 
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SIGNIFICANT PRINCIPLES ESTABLISHED IN 
TERMS OF REFERENCE TO CONCILIATION 
BOARDS 


GENERAL 


J-1 Section 83 of the Public Service Staff Relations Act provides that, upon the 
establishment of a conciliation board, the Chairman of the Public Service Staff 
Relations Board shall deliver to it a statement setting forth the matters on which 
the board shall report its findings and recommendations to the Chairman. The 
statement’s purpose is to assist the conciliation board in discharging its 
responsibilities under the Act and implies no judgment on the part of the 
Chairman of the merits of either party’s proposals. Section 86 of the Act imposes 
limitations on the matters on which a conciliation board is entitled to make 
recommendations. Subsection 86(2) provides that subsection 56(2)' applies in 
relation to a recommendation in a report of aconciliation board. Subsection 86(3) 
provides that no report of a conciliation board shall contain any recommendation 
concerning the standards, procedures or processes governing the appointment, 
appraisal, promotion, demotion, transfer, lay-off or release of employees. In 
preparing the terms of reference of a conciliation board, where there is objection 
by one or other of the parties to certain matters being referred, the Chairman 
determines whether an item is referable under the Act. In 1979 a bargaining agent 
challenged, in the Federal Court, the authority of the Chairman to decline to refer 
certain matters to a conciliation board. In a judgment dated February 29, 19802, 
Mr. Justice Dubé of the Trial Division upheld the practice followed by the 
Chairman, stating that he possessed a degree of discretionary power to amend 
the statement of matters referred by the parties by deleting those which in his 
opinion were contrary to the provisions of the Act. An appeal by the bargaining 
agent from this judgment to the Court of Appeal was discontinued subsequent to 
year’s end. 


1 Subsection 56(2) reads as follows: 

(2) No collective agreement shall provide, directly or indirectly, for the alteration or elimination of 
any existing term or condition of employment or the establishment of any new term or condition of 
employment 
(a) the alteration or elimination of which or the establishment of which, as the case may be, would 
require or have the effect of requiring the enactment or amendment of any legislation by Parliament, 
except for the purpose of appropriating moneys required for its implementation, or 
(b) that has been or may be, as the case may be, established pursuant to any Act specified in 
Schedule III. 

(Schedule III refers to the Government Employees Compensation Act, the Government Vessels 

Discipline Act, the Public Service Employment Act, the Public Service Superannuation Act.) 


2 Canadian Union of Postal Workers, v. J. H. Brown et al., [1980] 2 F. C. 435. 


ISSUES WITHIN THE SCOPE OF BARGAINING 


J-2 The following proposals made by the bargaining agent and objected to by 
the employer were held to be within the scope of bargaining provisions of the Act: 


—A proposal that no employee shall be disciplined or discharged without just 
cause. As the proposal relates to standards of discipline, it was referred to the 
conciliation board (Aircraft Operations Group Terms of Reference, Conciliation 
Board file 190-2-103). 


—A proposal that employees not on standby or call-back who are required to 
return to work, to work overtime, shall be paid from the time they leave their 
homes until the time they return to their homes. 


—A proposal that the employer be required to provide a minimum of six months’ 
written notice to the bargaining agent of any major technological change in 
equipment which would result in changes in the employment status or working 
conditions of employees and that the employer agree to consult with the 
bargaining agent with a view to resolving problems which may arise as a result of 
the introduction of such technological change. As the employer conceded that 
there is no section of the Act which precludes referring these matters to the 
conciliation board, the Chairman included the proposals in the terms of 
reference. In so doing, he ruled that it was not his role in establishing terms of 
reference for a conciliation board to determine whether, as alleged by the 
employer but denied by the bargaining agent, the subjects covered by the 
proposals are matters which were intended by the parties to be dealt with under 
the terms of an agreement of the National Joint Council. Notwithstanding the 
reference of the proposals, the Chairman expressed the hope that the parties 
would seek to resolve these issues pursuant to the National Joint Council 
agreements referred to by the employer, if indeed their provisions are applicable 
(General Services Group Terms of Reference, Conciliation Board file 190-2-104). 


—A proposal that video and audio recordings, computer readouts of ATC 
operations, and transcripts of audio recordings shall not be used to provide direct 
evidence before third parties in disciplinary cases or incompetency cases under 
section 31 of the Public Service Employment Act except on joint consent of the 
employer and the bargaining agent. The Chairman rejected the employer's 
allegation that such a proposal violates section 22 of the Act and the provisions of 
the Public Service Employment Act. It was therefore referred to the conciliation 
board (Air Traffic Control Group Terms of Reference, Conciliation Board file 190- 
2-108). 


—A proposal that the employer shall provide legal advice and assistance, 
including legal counsel of his own choosing if he so desires, to an employee who 
is subject to any legal proceedings arising out of his duties as an air traffic 
controller. 


—A proposal that the employer shall reimburse an employee for any amount he is 
required to pay as a result of any judgment issued against him arising out of the 
performance of his duties as an air traffic controller unless he was guilty of wilful 
misconduct or gross neglect of duty. These proposals were referred to the 
conciliation board subject to the caution that any recommendation should be 
framed so as not to violate section 5 of the Department of Justice Act or any 
relevant provision of the Crown Liability Act respectively (ibid). 


—A proposal that employees shall receive a certain number of days per year of 
refresher training and a proposal that they shall receive a certain number of 
familiarization flights per year. These proposals were referred to the conciliation 
board subject to the proviso that any recommendation should not encroach on 
the authority of the Public Service Commission in this area under section 5 of the 
Public Service Employment Act and that no recommendation should purport to 
bind third parties without their consent (ibid). 


—A proposal that the total remuneration, excluding overtime, for employees in 
the air traffic control group shall be based on a percentage of the average total 
remuneration of the airline pilot group. As this proposal relates to rates of pay, it 
was included in the terms of reference subject to the caution that no re- 
commendation should purport to bind third parties without their consent (ibid). 


—A proposal that persons who were at any time in the employ of the Department 
of Transport on a training allowance basis shall have all such time credited to 
them for the purposes of the term “continuous service” whether such time was 
continuous or not. The Chairman was unable to find any conflict between this 
proposal and the provisions of the Public Service Employment Act and the 
Financial Administration Act. Accordingly, it was referred to the conciliation 
board subject to the proviso that any recommendation should be framed in sucha 
manner as to avoid conflict with the provisions of the Public Service Super- 
annuation Act (ibid). 


ISSUES NOT WITHIN THE SCOPE OF BARGAINING 


J-3 The following proposals made by the bargaining agent and objected to by 
the employer were held not to be within the scope of bargaining provisions of the 
Act: 


—A proposal that the persons who occupy specified positions shall constitute a 
step in the grievance procedure. The combined effect of section 7 and subsection 
99(4) of the Act is to confer exclusive jurisdiction on the employer to determine 
the person whose decision on a grievance constitutes the final or any level in the 
grievance process. Accordingly the proposal was not referable to the conciliation 
board because it violates the prohibition contained in paragraph 56(2)(a) of the 
Act (Aircraft Operations Group Terms of Reference, Conciliation Board file 190- 
2-103). 
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—A proposal that all grievances with respect to disciplinary action may be 
referred to adjudication. To implement such a proposal would require an 
amendment to paragraph 91(1)(b) of the Act. As such it violates the prohibition 
contained in paragraph 56(2)(a) and, accordingly, it was not referred to the 
conciliation board (ibid). 


—A proposal that an employee who ceases to be employed during the retroactive 
period shall be entitled to that portion of the retroactive pay that he would have 
received had the collective agreement been signed on his termination date. 
Section 54 of the Act specifies that “the Treasury Board may... enter into a 
collective agreement with the bargaining agent for a bargaining unit... applicable 
to employees in that bargaining unit”. This provision restricts the application of 
the retroactive pay provisions of a collective agreement to persons who are 
employees in the bargaining unit at the time the collective agreement is entered 
into. Accordingly, this proposal was not referred to the conciliation board 
(General Services Group Terms of Reference, Conciliation Board file 190-2-104). 


—A proposal that an employee at his option shall be granted two consecutive shift 
cycles of vacation during the months of July and August. 


—A proposal that five days of each employee’s vacation leave credit shall be 
designated as priority leave which shall be granted to the employee at his request 
subject to certain conditions. These proposals were not referred to the con- 
ciliation board because in their present mandatory format, which makes no 
allowance for operational requirements, they interfere with the employer’s right 
to determine the organization of the Public Service contrary to section 7 of the Act 
(Air Traffic Control Group Terms of Reference, Conciliation Board file 190-2-108). 


—A proposal that an operating employee who loses his air traffic control licence 
for medical reasons shall be entitled at his request to up to two years of leave 
without pay prior to being released for incapacity. 


—A proposal that a controller who has performed active control duties for a 
period of five years and is no longer able to do so for medical reasons shall suffer 
no loss of his basic salary for a minimum of one year. These proposals clearly 
relate to “the standards, procedures or process governing the... release of 
employees” contrary to subsection 86(3) of the Act. They are also contrary to 
paragraph 56(2)(b) of the Actin that they interfere with the authority of the deputy 
head under section 31 of the Public Service Employment Act to recommend the 
release of an employee for incapacity. Accordingly, they were not referred to the 
conciliation board (ibid). 


—A proposal that in future all collective bargaining matters in dispute between 
the parties, apart from compensation, shall be referred to a specially constituted 
tribunal for a decision binding on the parties. The Public Service Staff Relations 
Act establishes a comprehensive system for the resolution of interest disputes. 


The bargaining agent may refer such a dispute to arbitration or, in the alternative, 
to a conciliation board. No other procedure is contemplated by the Act. 
Accordingly, this proposal was not included in the terms of reference (ibid). 


—A proposal that the period of probation for air traffic controllers who must 
successfully complete classroom and/or on-the-job training prior to their 
appointment to a position shall terminate on the date of check-out and that the 
period of probation in respect of supervisory duties for employees appointed to 
supervisory positions shall cease not later than one year after they commenced 
training for their non-control duties or control related duties. This proposal was 
not referred to the conciliation board as it deals with probationary periods, a 
matter which falls within the exclusive jurisdiction of the Public Service 
Commission pursuant to the provisions of the Public Service Employment Act, 
and thereby violates paragraph 56(2)(b) of the Act (ibid). 


—A proposal that opportunities for training for operational non-supervisory 
control positions shall be awarded on the basis of seniority to those employees 
who wish to take advantage of them, that such employees who successfully 
complete their training shall be appointed to the position for which they trained 
and those who do not successfully complete their training will be guaranteed an 
appointment to a position at the level they previously occupied. Those portions of 
the proposals which provide for the appointment of an employee either to the 
position for which he trained or to a position at the level he occupied before he 
commenced his training clearly relate to the procedures or processes governing 
the appointment and promotion of employees. Accordingly those portions of the 
proposal run counter to subsection 86(3) of the Act and cannot be included inthe 
terms of reference. Since they are the essence of the proposal, it was not referred 
to the conciliation board (ibid). 


—A proposal that an employee will not be transferred from his appointed position 
except at his request. This proposal was not included in the terms of reference as 
it clearly deals with the transfer of employees. Subsection 86(3) of the Act 
specifies that “no report of a conciliation board shall contain any recommenda- 
tion concerning the standards, procedures or processes governing the... 
transfer... of employees” (ibid). 


CERTAIN ISSUES REFERRED TO CONCILIATION BOARDS SUBJECT 
TO CAVEATS 


J-4 Under subsection 84(1) of the Public Service Staff Relations Act, the 
primary responsibility of a conciliation board is to endeavour to bring about 
agreement between the parties in relation to the matters set forth in the statement 
of the terms of reference. In a number of previous cases, it has been concluded 
that the conciliation board ought not to be barred in its endeavours from 
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discussing with the parties any issue that may assist the members of the board in 
attempting to work out an accommodation between them. With respect to matters 
that are not referable to a conciliation board but which are of serious concern to 
the parties, the practice has frequently been followed of referring such matters to 
the conciliation board so that it would have the opportunity of discussing the 
issue with the parties. The reasoning behind the practice is that, should the 
conciliation board be unsuccessful in assisting the parties in reaching an 
agreement, the discussion will at least provide the parties with a better 
understanding of each other’s position on the issue. Where such a matter is 
referred, it is referred subject to a caveat or caution to the effect that should the 
conciliation board make any recommendation thereon it must be so worded as to 
make it clear that the recommendation is not intended to be included in a 
collective agreement, or, perhaps, that no recommendation should be included in 
the report. 


J-5 It hasbeen established in previous cases that a conciliation board may make 
recommendations concerning matters which fall within section 7 of the Act 
provided that the recommendations do not touch matters specified in sub- 
sections 56(2) and 86(3), and that they are so worded as to make it abundantly 
clear that they do not call for the inclusion in the collective agreement itself of 
anything relating to residual matters under section 7. 


J-6 The following proposals were found referable to a conciliation board, 
subject to the caveat expressed in the preceding paragraph: 


—A proposal that, at those air traffic control facilities where a mutually agreed 
upon shift cycle is now in effect, it shall remain in effect unless through local 
consultation a different shift cycle is agreed to (Air Traffic Control Group Terms 
of Reference, Conciliation Board file 190-2-108). 


—A proposal that the shift cycle at any new air traffic control facilities shall be five 
days on, four days off, five days on and three days off unless through local 
consultation a different shift cycle is agreed to (ibid). 


—A proposal that effective a certain date the shift cycle at all air traffic control 
facilities shall be five days on and four days off unless through local consultation a 
different shift cycle is agreed to (ibid). 


—A proposal that the employer shall be required to post shift schedules at least 
fifteen calendar days in advance and that, if it is necessary to amend the posted 
schedule and the employee affected has serious objection to the amendment, the 
employer shall accommodate the employee by not amending the employee’s 
scheduled hours of work (ibid). 


—A proposal that an employee who wishes to work on a shift different from his 
scheduled hours of work shall be permitted to do so subject to certain conditions 
(ibid). 


—A proposal that employees performing instructional duties shall not be required 
to teach or monitor students in a classroom or simulator environment for more 
than six hours in any day or twenty-four hours in any week (ibid). 


—A proposal that functions which are now performed by members of other 
bargaining groups will not be assigned to members of the air traffic control group 
nor will functions which are presently only performed by members of the air traffic 
control group be assigned to members of other bargaining units (ibid). 


—A proposal that the parties shall agree upon the minimum number of qualified 
employees required to be on duty at any time in operational units to meet certain 
specified standards and that the employer shall at all times provide sufficient 
qualified staff to meet this minimum (ibid). 
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COURT DECISIONS OF INTEREST 


K-1 The employer applied to the Federal Court of Appeal under section 28 of the 
Federal Court Act to set aside a decision of the Board in which it had asserted its 
jurisdiction under subsection 91(1) of the Public Service Staff Relations Act. The 
case involved a Post Office wicket clerk who had sustained a cash shortage. She 
reimbursed the employer following a request to do so without any formal action 
being taken by the employer pursuant to the terms and conditions of the Financial 
Administration Act. The adjudicator initially ruled that he had jurisdiction to 
proceed under paragraph 91(1)(a) of the Public Service Staff Relations Act 
because the case involved the interpretation or application of a provision of the 
collective agreement. The employer then sought a writ of prohibition in the Trial 
Division of the Federal Court to prevent the adjudicator from considering the 
-matter. The Federal Court dismissed the application finding that the adjudicator 
had jurisdiction under paragraph 91(1)(b) of the Actas the request for reimburse- 
ment constituted a disciplinary action resulting in a financial penalty (see 
Fourteenth Annual Report, paragraph H-5). The hearing was reconvened and the 
adjudicator concluded that the employer had improperly disciplined the em- 
ployee by requesting reimbursement of the shortage and upheld the grievance. 
The Federal Court of Appeal set aside the adjudicator’s decision on the basis that 
the grievance did not relate to disciplinary action because the employer had never 
taken any steps to punish or blame the employee and had never suggested that 
the employee had acted negligently or improperly. In the Court’s opinion, the 
grievance merely related to an action taken by the employer to incite the em- 
ployee to perform what the employer perceived to be an obligation within the 
terms of employment. It was not an attempt to impose a disciplinary financial 
penalty and could not be referred to adjudication. (Her Majesty the Queen v. 
Robb, Court File No: A-913-80, unreported). 


K-2 In an arbitration proceeding a question arose with respect to the jurisdic- 
tion of the Board to deal with two of the matters referred to arbitration by a 
bargaining agent. One of the matters proposed that biologists who perform the 
same duties as medical officers should receive the same rate of pay as medical 
officers. The other matter concerned “Career Development” proposals relating to 
attendance at conferences, conventions and similar meetings. The arbitration 
board declined jurisdiction on the pay proposal on the ground that it was in 
essence a matter of classification which is not arbitrable. Jurisdiction was 
declined on the “Career Development” proposals on the ground that they did not 
relate to leave entitlements within the meaning of subsection 70(1) of the Public 
Service Staff Relations Act. On an application by the bargaining agent under 
section 28 of the Federal Court Act to have the decision set aside, a majority of 
the Federal Court of Appeal agreed with the Board that the pay plan proposal 
would have the effect of altering classifications. The Court unanimously upheld 
the Board’s decision that it lacked jurisdiction to deal with the proposals 
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respecting “Career Development”. Accordingly, the application was dismissed 
(Professional Institute of the Public Service of Canada v. Public Service Staff 
Relations Board, Court File No: A-28-81, unreported). 


K-3 The Chairman of the Public Service Staff Relations Board is charged with 
the function of setting forth the matters in dispute between the parties on which a 
conciliation board shall report its findings and recommendations. Following the 
issuance of the terms of reference of the conciliation board established for the 
general services group, the bargaining agent applied under section 28 of the 
Federal Court Act to have set aside the decision of the Chairman not to refer a 
certain matter to the conciliation board. The bargaining agent alleged that the 
Chairman erred in holding that retroactive pay provisions did not apply to persons 
who were employees at the time notice to bargain was given but who had ceased 
to be employees at the time the collective agreement was executed and in holding 
that such provisions could not be referred to the conciliation board. At the outset 
of the hearing two preliminary issues were raised. The first issue was whether the 
question before the Court was academic because the parties had since signed a 
collective agreement. The other issue was whether the terms of reference of a 
conciliation board constituted a decision subject to review under section 28 of the 
Federal Court Act. The Federal Court of Appeal, in dismissing the application, 
concluded that the issue was academic. The Court also concluded that the 
decision, assuming that the terms of reference are a decision within the meaning 
of section 28 of the Federal Court Act, was not required by law to be made 
on a judicial or quasi-judicial basis and accordingly was not subject to judicial 
review. (Public Service Alliance of Canada v. Public Service Staff Relations 
Board, Court File No: A-524-81, unreported). 


K-4 Adischarged employee applied to the Board, under subsection 89(1) of the 
Public Service Staff Relations Board Regulations and Rules of Procedure, for an 
extension of the time limit in a collective agreement for the presentation of a 
grievance. There were two relevant articles in the collective agreement. The first 
article required an employee to present a first level grievance not later than the 
25th day after the date on which he was first notified orally or in writing or on 
which he first became aware of the circumstances giving rise to the grievance. 
The other relevant article made the grievance procedure set forth in the collective 
agreement applicable to discharge cases except that a discharge grievance was 
to be presented at the final step of the grievance procedure only. An amendment 
to sudsection 89(1) of the Regulations, which vested the Board with authority to 
extend time limits found in collective agreements, was enacted after the 
occurrence of the circumstances giving rise to the grievance. The Board 
considered subsection 89(1) of the Regulations to be substantive rather than 
procedural and as such not subject to retroactive application. Accordingly, the 
grievor’s application for an extension of time was denied. The employee 
subsequently filed an application pursuant to section 28 of the Federal Court Act 
to have the decision reviewed and set aside. In the opinion of the Federal Court of 
Appeal, the 25 day period specified in the collective agreement applied only to 
grievances presented at the first level. The Court reasoned that since there was no 
time limit provided in the collective agreement for the presentation of discharge 
grievances at the final level, the Board had authority under subsection 89(1) of the 
Regulations, even before the amendment, to extend the time limits prescribed by 
paragraph 75(2)(b) of the Regulations for collective agreements containing no 
time limits. The Court did not have to consider the question of the retroactive 
application of subsection 89(1). The Court ordered that the decision of the Board 
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be set aside and that the matter be referred back to the Board for determination of 
the application on its merits. The Board subsequently concluded that the 
employee should be granted leave to present his discharge grievance to the 
employer at the final level of the grievance procedure (Dunham v. Public Service 
Staff Relations Board, Court File No: A-467-81, unreported). 


K-5 See paragraph G-3 of this Annual Report for a summary of the decision of 
the Federal Court of Appeal in Her Majesty the Queen in Right of Canada and the 
Canadian Air Traffic Control Association, (Court File No: A-254-81, October 14, 
1981). 


K-6 Asummary ofthe decisions of the Federal Court of Appeal and the Supreme 
Court of Canada in Canadian Air Traffic Control Association and Her Majesty in 
Right of Canada as represented by Treasury Board (Federal Court File No: A-188- 
81; Supreme Court File No. 16762) can be found at paragraphs G-13 to G-15. 





PAY RESEARCH BUREAU 


INTRODUCTION 


L-1 The principal role of the Pay Research Bureau is to obtain information on 
rates of pay, employee earnings, conditions of employment and related practices 
prevailing both inside and outside the Public Service. This information is 
collected primarily to fill the needs of the parties to collective bargaining in the 
Public Service of Canada, or, in the case of occupational groups for which no 
bargaining agent is certified, the employer. It is used extensively in the 
preparation of mandates for negotiations and in the collective bargaining process 
itself. For instance, during the 14 Public Service Staff Relations Board arbitration 
hearings held in this fiscal year, there were 116 different references to Pay 
Research Bureau reports, 36 by employers and 80 by bargaining agents. 
Conciliators and mediators also have access to Bureau research and compen- 
sation findings, as do the close to 1,200 private sector establishments which are 
survey participants. This section will provide information on the extent of 
consultation between the Bureau and its users, the coverage of the surveys, the 
nature of special requests made to the Bureau, and the uses made of Bureau 
findings and the supporting research studies undertaken. 


SUMMARY 


L-2 The Pay Research Bureau during the year experienced increased demands 
for its services, in terms of more comprehensive surveys and special com- 
pensation studies, from the parties to collective bargaining and also from the 
Treasury Board for non-negotiated classes. The full resources of the Bureau are 
engaged in meeting as much as possible the requests submitted. The survey 
response by participants, especially the larger organizations, is excellent, even 
though at times the Pay Research Bureau demands placed upon them are quite 
significant. Over 400 classes and levels are surveyed each year, many of them 
twice yearly, to meet the requests of the parties. It is estimated that Bureau 
compensation surveys and reports of the industrial and other outside sectors 
cover approximately two-thirds of employees in the various Public Service 
occupational levels where comparable work is done. 


L-3 To maintain adequate links within the compensation community upon 
which the Bureau depends so heavily for cooperation and quality information, its 
senior staff continues membership and contact in several key compensation 
groups and associations, presenting papers on methodologies on compensation 
research in seminars and other meetings to explain its programs and methods. 
Most Bureau findings are also regularly available to compensation specialists 
in the community at large. 
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CONSULTATION WITH THE PARTIES TO COLLECTIVE BARGAINING 


L-4 Anumber of compensation surveys have been developed over the years and 
these are usually updated semi-annually or annually. Samples may need to be 
changed and survey specifications revised to reflect current needs and develop- 
ments in collective bargaining. Senior officials of the Pay Research Bureau 
therefore consult regularly with employer representatives and the certified 
bargaining agents under the Act to ensure that their requirements are reflected as 
far as possible in the Bureau’s programs. 


L-5 The primary means of consultation is the Advisory Committee on Pay 
Research which is made up of representatives of the certified bargaining agents, 
officials of the employers under the Act, and the Director General of the Pay 
Research Bureau. At its meetings, presided over by the Chairman of the Board, 
the parties identify their requirements for collective bargaining data and their 
views on the methodology, frequency, and timing of data publication. During the 
year under review there were two such meetings to which the Public Service 
Alliance of Canada, representing 83% of Public Service employees, the Pro- 
fessional Institute of the Public Service, representing 8%, and the Treasury Board, © 
as the largest employer, sent representatives. Several other bargaining agents 
and employers also attended one or both meetings. 


L-6 Among items of particular interest to the Advisory Committee members 
during the year, in addition to the major survey programs, were the increased 
usefulness and timeliness of the survey on health and related classes, computer 
print-out facilities for advance survey data, the composition of survey samples, 
the breakdown of types of data, anda future exploratory survey on foreign service 
directives. 


L-7 At meetings of the technical sub-committees of the Advisory Committee, 
involving compensation experts from the ranks of the parties and the Bureau, 
some of the issues reviewed which proved most valuable in the formulation of 
revised Bureau surveys were: a review of the survey methodology for health 
classes, improvements in the survey of electronic technicians and technologists, 
and a review of the methodology for the survey on isolated post allowances. 


L-8 Consultation with the parties to bargaining may also take the form of regular 
ad hoc discussions. During the year under review these related to the conversion 
and eventual revision of economist class specifications, special needs for the 
survey of that class, and sample changes and additional data for the Bureau 
survey of elementary and secondary school teachers. 


L-9 Central to Bureau survey operations is the job matching process, whereby 
Public Service of Canada jobs are compared with similar occupations in the 
various economic sectors throughout Canada. The Bureau conducted for 
members and staff representatives of the parties to collective bargaining a series 
of four seminars on pay survey and job matching methodology. These seminars 
covered such topics as development and application of survey methods, survey 
samples, job comparability and the job matching process, data collection and 
quality control, and usage of pay survey reports. 
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L-10 Representatives of the parties are invited to participate in certain training 
courses for the Bureau’s field survey staff in preparation for activities such as the 
survey of benefits and working conditions. The parties are also invited to make 
presentations to Bureau officers at briefings conducted in preparation for pay 
survey field work. 


L-11 Towards the end of each calendar year, senior officers of the Bureau plan 
for the major compensation survey programs and special studies for the 
forthcoming year. After full discussion the Director General of the Bureau makes 
all final decisions on program content, commensurate with budgetary allocations. 


THE COMPENSATION SURVEY PROGRAM FOR THE PARTIES TO 
COLLECTIVE BARGANING 


L-12 Most rates of pay data are obtained through an automated input system 
referred to as the Automated Pay Survey Program, or AUTOCODS. This program, 
initiated ten years ago for 10 classes, now covers more than 30. It combines the 
advantages of the traditional approach of job matching during personal visits to 
organizations with the flexibility of a data bank information system. Each survey 
participant updates data on file in the Bureau once or twice a year as changes are 
effected in salary scales and actual rates of pay. 


L-13 Two major reports are issued twice a year with March 1 and August 15 as 
the survey dates. The AUTOCODS | report covers the 10 original classes in the 
system, that is, engineers, physical scientists, computer systems administrators, 
financial administrators, draftsmen, clerks, data processors, secretaries, steno- 
graphers and typists, labourers, and stationary engineers. The AUTOCODS II 
report covers a further eight classes, those for research scientists, economists- 
statisticians, chemists, translators, information officers, buyers and purchasing 
agents, electronics technicians and technologists, and technical support. For the 
remaining AUTOCODS classes surveyed, reports are issued once a year, either 
as of March or August. The classes covered are: actuaries, architects, auditors, 
historical researchers, counsel, librarians, organization and methods officers, 
executive and helicopter pilots, photographers, technical inspectors, aircraft 
despatchers, and welfare programmers. In this year 42 reports were issued for 30 
classes. For each class surveyed, reports present in an aggregate format a series 
of tables showing rate measures for Canada with comparisons for the previous 
year, and breakdowns by major industry, region and metropolitan area. Other 
presentations show rate measures by years from bachelor graduation for 
professional classes, as well as summaries of salary ranges, rates of pay expiry 
dates by month end, collective agreement coverage and weekly hours of work. 


L-14 Traditionally, the Bureau has conducted a biennial survey in hospitals, 
social agencies and related organizations for 12 occupational classes related to 
health services. Following consultation with the parties to bargaining and the 
survey participants, it was decided that in future the survey would be conducted 
annually, using the same methodology as for AUTOCODS. Such a survey was 
planned for the spring of 1982. 


L-15 Using the process of job matching through personal field interviews, the 
Bureau carried out its traditional survey of several supervisory and non- 
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supervisory occupations in the Canadian printing industry. The survey was 
Canada-wide, covering 10 major industrial centres, and included rates of pay as 
well as other emoluments and conditions in the industry. The results were 
presented in four Bureau reports to be used in the collective bargaining process 
for the printing operations groups. 


L-16 The Bureau continued this year its police force survey, which provides 
rates of pay data for first class constable and the first supervisory rank, as well as 
data on long service pay scales. The coverage includes 47 municipal police 
forces, provincial forces in Ontario and Quebec, and the Royal Canadian 
Mounted Police. Information is presented for Canada as a whole, by five major 
regions and by population size group. The Bureau also undertook a supple- 
mentary police force survey which provides rates of pay information for all senior 
ranks up to and including Chief of Police. 


L-17 During 1981-82 the Pay Research Bureau carried out its first survey of 
compensation paid to firefighters in municipalities with populations of 50,000 and 
up. It covered the rates of pay, long service pay and cost-of-living allowances for 
First Class Firefighters and the first supervisory rank. 


L-18 The non-pay elements of the compensation package are of increasing 
significance in collective bargaining. The Bureau therefore meets regularly with 
the bargaining agents and the employers to identify their needs for this 
information. A major biennial survey of benefits and conditions in industry and 
other organizations has been conducted by the Bureau since 1961. It gathers 
information on the incidence of benefits, their characteristics and costs, both to 
the employer, and, where applicable, to the employee. Data are gathered for non- 
office employees, genera! office employees, and professional/management 
employees and presented under such headings as pension plans, hours of work, 
leave entitlements, life and health insurance plans, and miscellaneous policies 
and practices. 


L-19 The industrial and geographical composition of the survey sample 
represents a mosaic of employment in Canada. A total of 183 establishments were 
surveyed, representing over 550,000 employees. It is estimated that this reflects a 
universe of approximately three and one half million employees in Canada, in 
seven major industry groups. The survey also covers provincial and municipal 
governments and provides separate reports on each. 


L-20 This year an “exception” reporting system was implemented whereby 
each benefits survey participant received a customized questionnaire based on 
the information supplied in 1980. This eliminates the collection of information 
already in the data bank and reduces data input costs and the time spent on the 
editing and analysis of the information collected. 


L-21 Atthe request ofthe parties to collective bargaining, the Bureau undertook 
several other surveys. Some of these covered the earnings, including all relevant 
emoluments, of Canadian commercial airline pilots in 1980; the compensation 
practices for word processing equipment operators outside the Public Service; 
bilingual differentials in industry and governments; rates of pay for auditors in 
training; and the qualifications of elementary and secondary school teachers in 
Canada. At the request of the Treasury Board and the Public Service Commission 
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the Bureau regularly undertakes a survey of anticipated and actual recruiting 
rates for university and community college graduates. Also provided on request 
were special pay computer runs for engineers and physical scientists in the 
petroleum industry, and for municipal government employees. 


L-22 For a number of classes the Bureau obtained basic rate information 
already collected by other government agencies and processed it to meet Public 
Service needs. One such source was the Department of Labour’s Wage Rate 
Survey with data on occupations for the following groups: general services, 
general labour and trades; heating, power and stationary plant, hospital services, 
ships crews, and ship repair as well as selected office, stores and operational 
occupations. Similarly, with the written consent of selected universities, data 
provided to Statistics Canada on salaries paid to university teachers are made 
available to the Bureau. 


SPECIAL REPORTS 


L-23 During the year the Bureau published the results of its special study of 
employee compensation at northern or isolated locations in Canada. This study 
had been started in the previous fiscal year at the request of the National Joint 
Council. Meetings were held with Bureau officers and National Joint Council 
representatives to explore possible areas of update and new study. 


L-24 The Bureau issued a report covering the indemnities, salaries and selected 
benefits for all levels of elected officials at the federal and provincial levels and for 
a selected sample of municipal governments. The report is updated atleast oncea 
year. 


RESPONSES TO SPECIAL REQUESTS FROM THE PARTIES TO 
BARGAINING 


L-25 The Bureau responds to many special requests from the parties to 
bargaining. Because highly current pay data from outside the Public Service are 
essential for the compensation analyst in the collective bargaining process, 
employers and bargaining agents often request advance information from 
surveys. The Bureau is able to supply this as early as the month following the 
survey date. There were 22 such requests during this year, including 10 which 
were made by the Treasury Board and 11 by the bargaining agents. Information 
requested by one party is also always automatically distributed to the other party 
to bargaining. 


L-26 The Treasury Board and one separate employer made seven requests for 
special computer runs, including data breakdowns other than those normally 
shown in official Pay Research Bureau reports. Certified bargaining agents made 
four other such requests, while one was made jointly by the parties concerned. 


L-27 The Bureau responded to five specific requests dealing with surveys other 
than the major ongoing surveys. The Treasury Board requested a pay survey of 
office equipment operators, a repeat of a survey on communicators, and an 
update of salary ranges and job descriptions in the provincial governments for 
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agriculturalists, forestry officers, veterinarians and biologists. An update of pay 
levels for six classes in the health field whose collective agreements were expiring 
during the fiscal year was requested by the Public Service Alliance, the 
Professional Institute and the Treasury Board. These classes were: hospital 
nurses, community health nurses, pharmacists in hospitals, occupation and 
physical therapists, psychologists, and social workers. The Office of the Auditor 
General requested the Bureau to conduct a special survey on compensation 
practices in auditing firms for auditors in training. 


L-28 Members of the Advisory Committee made approximately 35 special 
requests for information pertaining to collective bargaining in the Public Service. 
Some of these involved the provision of trend data on collective bargaining 
settlements, the content of arbitral awards, and technical details of the method- 
ology followed in preparing Bureau reports and studies from its Research Branch. 


CLASSES EXCLUDED FROM COLLECTIVE BARGAINING 


L-29 The Pay Research Bureau undertakes a survey program for Public Service 
groups excluded from collective bargaining and for groups where no bargaining 
agent is certified. Because the results serve as a primary source of data used by 
the Treasury Board in its regular review of the elements of compensation for these 
groups, Bureau senior officers consult regularly with officials of the Treasury 
Board to identify their survey requirements. The Coordinating Committee on 
Excluded Classes, co-chaired by the Assistant Secretary of the Treasury Board 
for the General Management Group, and by the Director General of the Pay 
Research Bureau, met twice during the year to discuss all major aspects of the 
survey program. In addition to issuing regular reports the Bureau met 11 requests 
from the Treasury Board for advance survey information for the excluded classes 
as well as providing it with two special survey-related computer runs. 


L-30 At the request of the Treasury Board the Bureau undertook a more 
comprehensive survey covering pay and other cash benefits, conditions and 
perquisites for the executive and senior management levels in the private sector 
and other organizations. This survey is the primary Public Service source of 
information for analytical purposes for members of the Advisory Group on 
Executive Compensation in the Public Service. This has the mandate to make 
recommendations to the Prime Minister on pay, benefits and conditions for senior 
levels in the Public Service. At year end a series of four survey reports was being 
completed, covering each of the industrial, provincial, municipal governments 
and universities sectors. In addition to the Treasury Board, the Privy Council 
Office and the Advisory Group on Executive Compensation these reports are 
significant sources of information to outside organizations participating in the 
study. 


L-31 This year a revised approach was developed for the Personnel Ad- 
ministrators’ Survey, involving the point rating of company jobs and leading to the 
development of policy lines on pay. An effective survey date of January 1, 1983 is 
planned. During the current fiscal year an update on salary range changes over 
1981 was carried out by the Bureau through a survey of its respondents. 
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L-32 An Organization and Methods Officers’ Pay Survey, based on the job 
matching personal interview process, was undertaken across Canada. The data 
are now incorporated into the Bureau’s automated pay survey system. At the 
request of the Treasury Board and the Department of Justice the Bureau repeated 
its survey of lawyers, collecting data on rates of pay by year of call to the Bar. 


L-33 As part of the program for the review of rates of pay for members of the 
Royal Canadian Mounted Police, the Bureau carried out a customized pay survey 
of eight police forces. In addition, the Bureau, in consultation with the RCMP and 
the Treasury Board, revised specifications for job-matching purposes for the 
ranks of constable, sergeant and inspector. Preparatory work was undertaken 
for an expanded survey in the next fiscal year which will serve the requirements 
of the model developed specifically for the review of compensation in the RCMP. 


COMMUNICATIONS WITH THE ORGANIZATIONS OUTSIDE THE 
PUBLIC SERVICE 


L-34 Over the years the Pay Research Bureau has become a primary source of 
compensation and collective bargaining information for respondents to Bureau 
surveys, academics, union representatives, and the private sector as a whole. 
Following the recommendations of the Special Joint Committee of the Senate 
and the House of Commons on Employer-Employee Relations in the Public 
Service of Canada, made in 1976, the Bureau is in periodic contact with 3,000 
officials engaged in compensation and labour relations across Canada. They 
regularly receive and make use of Bureau reports on salaries and wages, benefits 
and conditions of employment in the private and public sectors of the Canadian 
economy. Respondents to Bureau surveys and others made over 3,500 requests 
for data on the Public Service. The Bureau also responded to extensive 
compensation surveys requested by organizations outside the Public Service. 


L-35 During this year the Bureau continued its regular meetings as a member 
of the Toronto Compensation Group, the Montreal Compensation Group and the 
Advisory Council of the Compensation Centre of the Conference Board in 
Canada. Through these meetings the Bureau is able to share in the presentation 
of views and papers on compensation research methodologies, the state of the 
art, and related fields. 


L-36 Senior staff of the Bureau were involved in the presentation of 18 seminars 
to professional groups, some within the Public Service and some outside it. The 
most frequent topics of these seminars were approaches to Bureau surveys and 
research; the job matching process, whereby Public Service jobs are compared 
with similar occupations in the various economic sectors throughout Canada; 
collective bargaining costing methodologies; and the results of Public Service 
bargaining. 


L-37 Reports which are extracts from Bureau surveys are now made available to 
the outside community, including management and union representatives. These 
reports cover salary and wage aggregate data for certain key classes. They are 
issued twice yearly in the spring and fall and present very timely information, 
being issued in the same quarter period within which the salaries and wages 
become effective. The professional classes covered are: chemists, economists 
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and statisticians, engineers, physical scientists and research scientists. The tech- 
nical classes covered are: draftsmen, electronics technicians and technologists, 
technical support, both engineering and scientific. In the administrative classes 
are included: buyers and purchasing agents, computer systems administrators, 
financial administrators, information officers and translators. The operational 
classes are labourers and stationary engineers. General office classes include 
clerks, data processors, secretaries, stenographers and typists. 


L-38 For those who are respondents to Bureau surveys, the Bureau provides a 
special computer tabulations program to meet customized needs. Information to 
meet these requests, which total several dozen each year, are kept in the Bureau 
compensation data bank. Turnaround time in processing the requests is usually 
less than 24 hours. 


SUPPORTING RESEARCH ANALYSES 


L-39 The Bureau produced updated reports on the Analysis of Collective 
Agreements in the Public Service. One reference document contains a detailed 
statistical analysis of every clause in each of the collective agreements concluded 
by the parties under the terms of the Public Service Staff Relations Act. The other 
reference document emphasizes the differences in wording and content between 
the clauses of the current and previous collective agreements for each of the 
occupational groups. Also during the year the annual report Analysis of Federal 
Public Service Collective Agreements, January, 1981, was published. 


L-40 Anewstudy, entitled “Trends Study Since 1969”, and covering eight major 
provisions found in Federal Public Service collective agreements was published 
for the first time in the Bureau report Benefits and Working Conditions in the 
Public Service of Canada, September, 1987. 


L-41 The Bureau continued to issue its regular quarterly publication “Collective 
Bargaining Information on the Public Service of Canada” which includes the 
weighted average increases concluded by the various occupational groups, a 
summary of the number of arbitration and conciliation board hearings held, the 
status of negotiations, and the expiry dates of current collective agreements for 
each quarter. There were 79 collective bargaining settlement summaries pre- 
pared in this year, showing changes in current Public Service collective 
agreements from those previously in effect. Also included in the publication for 
the third quarter of 1981 was an update of the “Trends and Incidence Analysis” for 
vacation leave, meal allowances on overtime, and acting pay. 


L-42 The Bureau updated an automated facility known as BASIS which collects, 
stores and retrieves data related to the collective bargaining process in the Public 
Service. It is available on short notice to generate data from 1967 to the present on 
such details as the signature dates of collective agreements, the dates of arbitral 
awards, conciliation board reports, mediator/conciliator interventions, wage 
settlements and special payments or COLA clauses. A study using BASIS was 
completed to determine the rate of growth in the pay of employees in selected 
groups since 1967. The results of the study, entitled Compound Rates of Growth 
in Salaries of Selected Occupational Groups in the Public Service, shows the 
growth of salaries for each of the selected groups and the average for the 
category. 
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L-43 The publication “Composition of the Public Service of Canada” and five 
reports covering various categories of occupational groups under the separate 
employers were published during the year. Booklets on the Rates of Pay in the 
Public Service of Canada were issued quarterly for those groups for which the 
Treasury Board is the employer and semi-annually for those groups under the 
separate employers. 


L-44 For the third year data on payrolls for 46 occupational groups inthe Public 
Service were received from the Treasury Board and distributed to the bargaining 
agents. The Bureau also prepared, from material supplied by the Treasury Board, 
a report showing the total separations from the Public Service as a percentage of 
the average number of employees on strength in each occupational group during 
1981. 


L-45 The Index of Issues dealt with in Arbitral Awards issued between January 
1, 1975 and April 1, 1982, was made available to interested parties inside and 
outside the Public Service. A substantial amount of work was also carried out 
towards including in the Index all those arbitral awards issued between March 13, 
1967 and December 31, 1974. 


L-46 The Bureau has also been preparing an Index of Issues dealt with in 
Conciliation Board Reports between March 13, 1967 and January 1, 1982. This 
should be released during the coming fiscal year. 


RESEARCH STUDIES 


L-47 The Research Branch completed afield study of the benefits derived by the 
parties to bargaining and the broader community from an apprenticeship training 
provision in force in a major corporation. The study, entitled Meanings of an 
Apprenticeship Training Provision for Management, the Union, Graduate Ap- 
prentices, School Officials, was conducted to lay the basis for a balanced 
assessment of the outcomes of collective bargaining in the public as well as the 
private sector. It is hoped that this study will lead to further research based on the 
cost-benefit approach to collective bargaining. A number of seminars on this 
aspect of the Bureau’s research program were given during the year at the request 
of labour relations groups and organizations. 


L-48 Work was started to determine the feasibility of constructing a salary and 
wage index time series, based on salary and wage data released in the Pay 
Research Bureau reports for as wide a range as possible of outside occupational 
classes. This work is expected to be carried forward in the next fiscal year. 
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APPENDIX 


TABLES 
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11 


Bargaining Units and Bargaining Agents 

Dispute Resolution Process 

Alteration in Dispute Resolution Process, 1981-82 

Bargaining Units Specifying Conciliation Board/Strike Process 

Bargaining Units Specifying Arbitration Process 

Arbitration Referrals 1981-82 

Managerial or Confidential Exclusions, by Category: Treasury Board as Employer 


Managerial or Confidential Exclusions, by Bargaining Agent and Category: Treasury 
Board as Employer 


Managerial or Confidential Exclusions, by Bargaining Agent and Category: Separate 
Employers 


Adjudication References 1967-1982 


Conciliation, Mediation, Examination, 1981-82. 


Note: Statistical data relating to 1981-82 are as of March 31, 1982. Data relating to the 


number of employees, while substantially correct, are not precise. Partly because of 
the definition of “employee” in Section 2 of the Act, data on numbers of employees 
may differ from numbers found in other statistical reports on persons employed in 
the Public Service. 
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ABBREVIATIONS USED IN TABLES 


BARGAINING AGENTS 


CATCA 
CGAU 
CMSG 
CUPTE 
ESSA 
FGDTLCE 
FGDTLCW 


IBEW 
MFCW 
PAFSO 
PIPSC 
PSAC 
RCEA 
SGCT 
UFCWU 


EMPLOYERS 


CSE 


NRC 
SNPF 
SSHRC 
TB 


MISCELLANEOUS 


CFB 
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Canadian Air Traffic Control Association 

Council of Graphic Arts Unions of the Public Service of Canada 

Canadian Merchant Service Guild 

Canadian Union of Professional and Technical Employees 

Economists’, Sociologists’ and Statisticians’ Association 

Federal Government Dockyard Trades and Labour Council East 

Federal Government Dockyards Trades and Labour Council 
(Esquimalt, B.C.) 

International Brotherhood of Electrical Workers, Local 2228 

Manitoba Food and Commercial Workers Union, Local 832 

Professional Association of Foreign Service Officers 

Professional Institute of the Public Service of Canada 

Public Service Alliance of Canada 

Research Council Employees’ Association 

Syndicat Général du Cinéma et de la Télévision 

United Food and Commercial Workers Union, Local 1973 


Communications Security Establishment, Department of National 
Defence 

National Research Council of Canada 

Staff of the Non-Public Funds, Canadian Forces 

Social Sciences and Humanities Research Council 

Treasury Board 


Canadian Forces Base 


Bargaining Units and Bargaining Agents in the Public Service of Canada 


Bargaining Unit 


Bargaining Agent 


(TREASURY BOARD AS EMPLOYER) 


Actuarial Science 

Agriculture 

Architecture and Town Planning 
Biological Sciences 

Chemistry 

Commerce 

Computer Systems Administration 
Defence Scientific Service 
Dentistry 

Engineering and Land Survey 
Forestry 

Historical Research 

Home Economics 

Law 

Mathematics 

Medicine 

Meteorology 

Nursing 

Occupational and Physical Therapy 
Pharmacy 

Physical Science 

Psychology 

Scientific Regulation 

Scientific Research 

Social Work 

Veterinary Science 


Administrative Services 
Auditing 
Clerical and Regulatory 
Communications 
Correctional 

— Supervisory 

— Non-Supervisory 
Data Processing 
Drafting and Illustration 
Education 
Educational Support 
Engineering and Scientific Support 
Financial Administration 
Firefighters 

— Supervisory 

— Non-Supervisory 


Professional Institute of the Public 
Service of Canada 


Public Service Alliance of Canada 


Bargaining Unit 


General Labour and Trades 

— Supervisory 

— Non-Supervisory 
General Services 

— Supervisory 

— Non-Supervisory 
General Technical 
Heating, Power & Stationary Plant 

Operation 

— Supervisory 

— Non-Supervisory 
Hospital Services 

— Supervisory 

— Non-Supervisory 
Information Services 
Library Science 
Lightkeepers 

— Supervisory 

— Non-Supervisory 
Office Equipment 
Photography 
Primary Products Inspection 
Printing Operations — Supervisory 
Programme Administration 
Purchasing and Supply 
Secretarial, Stenographic, Typing 
Ships Crews 

— Supervisory 

— Non-Supervisory 
Social Science Support 
Technical Inspection 
Welfare Programmes 


Aircraft Operations 

Radio Operation 

Translation 

Foreign Affairs 

Air Traffic Control 

Electronics 

Ships Officers 

Printing Operations 
—Non-Supervisory 

Ship Repair, East Coast 


Ship Repair, West Coast 


Economics, Sociology & Statistics 
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Bargaining Agent 


Canadian Union of Professional and 
Technical Employees 


Professional Association of Foreign 
Service Officers 


Canadian Air Traffic Control 
Association 


Local 2228, International Brotherhood 
of Electrical Workers 


Canadian Merchant Service Guild 


Council of Graphic Arts Unions of 
the Public Service of Canada 


Federal Government Dockyard Trades 
and Labour Council East 


Federal Government Dockyards Trades 
and Labour Council (Esquimalt, B.C.) 


Economists’, Sociologists’ and Statis- 
ticians’ Association 





Bargaining Unit Bargaining Agent 








(NATIONAL FILM BOARD AS EMPLOYER) 


Administrative and Foreign Service Professional Institute of the Public 
Category Service of Canada 

Administrative Support Category Syndicat Général du Cinéma et de la 

Operational Category Télévision 


Technical Category 


(NATIONAL RESEARCH COUNCIL AS EMPLOYER) 


Information Services Professional Institute of the Public 
Library Science Service of Canada 
Research Officers and Research 

Council Officers 


Translation 
Administrative Services Research Council Employees’ Associa- 
Clerical and Office Equipment tion 


Computer Systems Administration 
Data Processing 
Operational Category 

— Supervisory 

— Non-Supervisory 
Secretarial, Stenographic & Typing 
Technical Category 
Purchasing and Supply 


(NORTHERN CANADA POWER COMMISSION AS EMPLOYER) 


Operational Category Public Service Alliance of Canada 
— Non-Supervisory 


(COMMUNICATIONS SECURITY ESTABLISHMENT, 
DEPARTMENT OF NATIONAL DEFENCE AS EMPLOYER) 


Administrative and Foreign Public Service Alliance of Canada 
Service Category 
Administrative Support Category 
— operators 
— non-operators 
Operational Category 
Technical Category 
Scientific and Professional Category 
— Professional Engineers 


(OFFICE OF THE AUDITOR GENERAL OF CANADA AS EMPLOYER) 


Operational Category Public Service Alliance of Canada 
— General Labour and Trades 
— General Services 
Administrative Support Category 
— Clerical and Regulatory 
— Secretarial, Stenographic & Typing 
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Bargaining Unit 


Administrative and Foreign Service Category 


— Administrative Service 

— Financial Administration 

— Purchase and Supply 
Scientific and Professional Category 

— Library Science 

— Auditing 


Bargaining Agent 


(SOCIAL SCIENCES AND HUMANITIES RESEARCH COUNCIL AS EMPLOYER) 


Administrative and Foreign 
Service Category 

— Administrative Services 

— Financial Services 

— Information Services 

— Programme Administration 

and 

— all employees referred to 

— as Grants Program Officer 
Scientific & Professional Category 

— Economics, Sociology & Statistics 
Administrative Support Category 

— Clerical and Regulatory 

— Secretarial, Stenographic & Typing 

— Data Processing 


Public Service Alliance of Canada 


(STAFF OF THE NON-PUBLIC FUNDS, CANADIAN FORCES AS EMPLOYER) 


Administrative Support Category 

— CFB Kingston 
Administrative Support Category 

— CFB Petawawa 
Operational Category 

— CFB Petawawa 
Operational Category 

— CFB Valcartier 
Operational Category 

— CFB Shilo 
Operational Category 

— CFB Cornwallis 
Operational Category 

— CFB Greenwood 
Operational Category 

— CFB Gagetown 
Administrative Support Category 

— CFB Chatham 
Operational Category 

— CFB Chatham 
Operational Category 

— CFB Summerside 


Public Service Alliance of Canada 


Manitoba Food and Commercial 
Workers Local 832 

United Food and Commercial Workers 
Union Local No. 1973 


United Food and Commercial Workers 
Union Local 1973 

United Food and Commercial Workers 
Union Local No. 1973 


Dispute Resolution Process 


Certified Bargaining Agents 


Public Service Alliance of Canada 


Professional Institute of the Public Service 
of Canada 


Research Council Employees’ 
Association 


Economists’, Sociologists’ and 
Statisticians’ Association 


Syndicat Général du Cinéma et 
de la Télévision 


Canadian Union of Professional and 
Technical Employees 


Council of Graphic Arts Unions of the 
Public Service of Canada 


Canadian Air Traffic Control Association 


Professional Association of Foreign 
Service Officers 


Federal Government Dockyard Trades and 
Labour Council East 


Federal Government Dockyards Trades 
and Labour Council (Esquimalt, B.C.) 


Canadian Merchant Service Guild 


International Brotherhood of Electrical 
Workers, Local 2228 


United Food and Commercial Workers 
Union, Local No. 1973 


Manitoba Food and Commercial Workers, 
Local 832 


TOTAL 





“A — arbitration 
C — conciliation board 


Approximate Number Number of 


of Employees in 
Bargaining Units 


164,376 


16,245 


1,794 
2,081 

734 
2,704 


1,088 
2,100 


960 
1,650 


936 
1,272 


2,937 
371 
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199,322 


Bargaining 
Units 


57 


31 


118 


36A 
21C 


15A 
16C 


A 


“Process 
Specified 
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Alteration in Dispute Resolution Process 
Aprii 1, 1981 — March 31, 1982 


Estimated No. 
Bargaining Unit of Employees Parties 


Administrative Support Category 39 PSAC-SSHRC 
— Clerical and Regulatory 

— Secretarial, Stenographic and Typing 

— Data Processing 


Engineering and Land Survey Group 2163 PIPSC-TB 
Scientific Regulation Group 431 PIPSC-TB 
Pharmacy Group 66 PIPSC-TB 
Administrative and Foreign 46 PSAC-SSHRC 


Service Category 

— Administrative Services 

— Financial Services 

— Information Services 

— Programme Administration 
and 

All employees referred to as 

Grants Program Officer 


Physical Sciences Group 596 PIPSC-TB 
Scientific and Professional Category es PSAC-SSHRC 
— Economics, Sociology and Statistics 

TOTAL 3343 


*A — arbitration 
C — conciliation board 
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Alteration” 


CtoA 


AtoC 
AtoC 
AtoC 
CtoA 


Ato Cc 
CtoA 


Bargaining Units Specifying Conciliation Board/Strike Process 


Bargaining Unit 


Estimate of 
Number of 
employees 


Bargaining 
agent 


Treasury Board as employer 


Aircraft Operations 
Air Traffic Control 
Clerical and Regulatory 
Communications 
Computer Systems Administration 
Correctional 

— Supervisory 

— Non-Supervisory 
Data Processing 
Defence Scientific Service 
Electronics 
Engineering and Land Survey 
Engineering and Scientific Support 
General Labour and Trades 

— Supervisory 

— Non-Supervisory 
General Services 

— Supervisory 

— Non-Supervisory 
Heating Power & Stationary Plant 
Operations 

— Supervisory 

— Non-Supervisory 
Hospital Services 

— Supervisory 

— Non-Supervisory 
Library Science 
Meteorology 
Nursing 
Occupational & Physical Therapy 
Pharmacy 
Physical Sciences 
Primary Products Inspection 


Printing Operations — Non-Supervisory 


Psychology 
Radio Operation 
Scientific Regulation 


CUPTE 
CATCA 
PSAC 
PSAC 
PIPSC 


PSAC 
PSAC 
PSAC 
PIPSC 
IBEW (Local 2228) 
PIPSC 
PSAC 


PSAC 
PSAC 


PSAC 
PSAC 


PSAC 
PSAC 


PSAC 
PSAC 
PSAC 
PIPSC 
PIPSC 
PIPSC 
PIPSC 
PIPSC 
PSAC 
CGAU 
PIPSC 
CUPTE 
PIPSC 


Estimate of 


Number of Bargaining 
Bargaining Unit employees agent 
Treasury Board as employer 
Ships Crews 
— Supervisory 529 PSAC 
— Non-Supervisory 2,119 PSAC 
Ships Officers L2c2 CMSG 
Ship Repair (East) 1,650 FGDTLC (East) 
Ship Repair (Esquimalt, 8.C.) 936 FGDTLC 
(Esquimalt, B.C.) 
Social Work 145 PIPSC 
Translation 1,105 CUPTE 
Veterinary Science 561 PIPSC 
123,945 
Office of the Auditor General of Canada 
as employer 
Operational Category (certain employees) 4 PSAC 
Northern Canada Power Commission 
as employer 
Operational Category — Non-Supervisory 152 PSAC 
National Research Council — as employer 
Librarian Group 61 PIPSC 
Research Officer and Research Council 960 PIPSC 
Officer 
Translation 6 PIPSC 
1,027 
National Film Board as employer 
Administrative & Foreign Service Category 171 PIPSC 
Staff of the Non-Public Funds, Canadian 
Forces as employer 
Operational Category — CFB Valcartier 143 PSAC 
1,497 
TOTAL 


125,442 











Bargaining Units Specifying Arbitration Process 


Estimate of 
Number of Bargaining 

Bargaining Unit employees agent 
Treasury Board — as employer 
Actuarial Science 18 PIPSC 
Administrative Services 6,096 PSAC 
Agriculture 294 PIPSC 
Architecture and Town Planning 306 PIPSC 
Auditing 2,572 PSAC 
Biological Sciences 869 PIPSC 
Chemistry 363 PIPSC 
Commerce 1,729 PIPSC 
Dentistry 49 PIPSC 
Drafting and Illustration 1,801 PSAC 
Economics, Sociology & Statistics 2,081 ESSA 
Education 2,592 PSAC 
Educational Support 78 PSAC 
Financial Administration 2,116 PSAC 
Firefighters 

— Supervisory 119 PSAC 

— Non-Supervisory 1,337 PSAC 
Foreign Affairs 960 PAFSO 
Forestry 85 PIPSC 
General Technical 2,262 PSAC 
Historical Research 265 PIPSC 
Home Economics 36 PIPSC 
Information Services 891 PSAC 
Law 32 PIPSC 
Lightkeepers 

— Supervisory 195 PSAC 

— Non-Supervisory 227 PSAC 
Mathematics 138 PIPSC 
Medicine 235 PIPSC 
Office Equipment 438 PSAC 
Photography 168 PSAC 
Printing Operations — Supervisory 91 PSAC 
Programme Administration 22,137 PSAC 
Purchasing and Supply 1,506 PSAC 
Scientific Research 1,914 PIPSC 
Secretarial, Stenographic & Typing 11,209 PSAC 
Social Science Support 1,801 PSAC 
Technical Inspection 122r PSAC 
Welfare Programmes 1,534 PSAC 


Estimate of 


Number of Bargaining 
Bargaining Unit employees agent 
Office of the Auditor General of Canada 
as employer 
Administrative & Foreign Service Category 
(Certain employees) 76 PSAC 
Administrative Support Category 
(Certain employees) 86 PSAC 
Scientific & Professional Category core PSAC 
279 
National Research Council as employer 
Administrative Services 29 RCEA 
Clerical & Office Equipment 348 RCEA 
Computer Systems Administration 56 RCEA 
Data Processing 18 RCEA 
Information Services 33 PIPSC 
Operational Category 
— Supervisory 30 RCEA 
— Non-Supervisory 246 RCEA 
Purchasing and Supply Group 25 RCEA 
Secretarial, Stenographic & Typing 119 RCEA 
Technical Category 923 RCEA 
1,827 
National Film Board as employer 
Administrative Support Category 220 SGCT 
Operational Category 78 SGCT 
Technical Category 436 SGCT 
734 
Communications Security Establishment — 
Department of National Defence 
as employer 
Administrative & Foreign Service Category 307 PSAC 
Administrative Support Category 
Certain employees (Operators) 50 PSAC 
Administrative Support Category 
Certain employees (Non Operators) 95 PSAC 
Operational Category 20 PSAC 
Technical Category 72 PSAC 
Professional and Scientific Category 
— Professional Engineers Group 25 PSAC 
569 


86 














Estimate of 





Number of Bargaining 

Bargaining Unit employees agent 
Staff of the Non-Public Funds, Canadian 
Forces as employer 
Administrative Support Category 

— CFB Kingston 10 PSAC 
Administrative Support Category 

— CFB Petawawa 15 PSAC 
Operational Category 

— CFB Petawawa 135 PSAC 
Operational Category UFCWU 

— CFB Cornwallis 99 Local No. 1973 
Operational Category MFCW 

— CFB Shilo 74 Local 832 
Operational Category UFCWU 

— CFB Greenwood 101 Local No. 1973 
Operational Category UFCWU 

— CFB Gagetown 102 Local No. 1973 
Operational Category UFCWU 

— CFB Chatham 34 Local No. 1973 
Administrative Support Category UFCWU 

— CFB Chatham 5 Local No. 1973 
Operational Category UFCWU 

— CFB Summerside 30 Local No. 1973 

605 


Social Sciences and Humanities Research 
Council as employer 


Administrative Support Category 
— Clerical and Regulatory 
— Secretarial, Stenographic and Typing 
— Data Processing 48 PSAC 


Administrative & Foreign Service Category 
— Administrative Services 
— Financial Services 
— Information Services 
— Programme Administration 








and 
Employees referred to as Grants 
Program Officer 45 PSAC 
Scientific and Professional Category 
— Economics, Sociology and Statistics 2 PSAC 
95 
ee 
TOTAL 73,880 
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Arbitration Referrals 1981-82 
(Inciuding those carried over from 1980-81) 


Settled 
Prior to Hearing 
With Carried 
assistance over to 
of Mediator next 
Bargaining Between ora Arbitral fiscal 
Bargaining Units Agent Employer Parties Conciliator Award year 
Carried over from 1980-81 (5) 
Administration Services and 
Programme Administration PSAC TB* X 
Purchasing & Supply PSAC he: Xx 
Auditing PSAC* TB X 
Historical Research PIPSC* TB X 
Actuarial Science PIPSC* TB Xx 
Filed in 1981-82 (19) 
Information Services PIPSC* NRC 4 
Information Services PSAC* TB X 
Secretarial, Stenographic 
and Typing PSAC* TB X 
Photography PSAC* TB X 
Lightkeepers — Supervisory 
and Non-Supervisory PSAC TS X 
Secretarial, Stenographic 
and Typing RCEA* NRC X 
Administrative Support 
Category (CFB Petawawa) PSAC* SNPF X 
Operational Category 
(CFB Petawawa) PSAC* SNPF X 
Financial Administration PSAC* TB xX 
Administrative Support 
Category PSAC* SSHRC X 
Economics, Sociology and 
Statistics ESSA* TB X 
Mathematics PIPSC* TB X 
Administrative Support 
Category (CFB Kingston) PSAC* SNPF X 
Professional Engineers PSAC* CSE/DND X 
Technical Category PSAC* CSE/DND X 
Drafting and Illustration PSAC* TB X 
Medicine PIPSC* TB X 
Commerce PIPSC TB X 
Firefighters — Supervisory 
and Non-Supervisory PSAC* TB X 


“Indicates party requesting arbitration. 


Managerial or Confidential Exclusions, by Category 
Treasury Board as Employer 


Approximate 
Number of Number of Number of 


Bargaining Employees Employees % 
Category Units in Units Excluded Total Excluded 
Scientific & Professional 28 18,764 2,340 21,104 11.09 
Administrative & Foreign 
Service 10 40,248 7,599 47,847 15.88 
Technical 13 25,392 TLS 26,167 2.96 
Administrative Support 5 62,406 4,847 67,253 7.21 
Operational 20 46,906 320 47,226 0.68 
TOTAL 76 193,716 15,881 209,597 7.58% 


Managerial or Confidential Exclusions, by Bargaining Agent and Category 
Treasury Board as Employer 





Approximate 
Number of Number of Number of 








Bargaining / Bargaining Employees Employees % 
Agent Category Units in Units Excluded Total Excluded 
PIPSC Scientific & Prof. 24 Fea 1,604 Ieuio 612,62 
Admin. & Foreign Ser. 2 3,903 305 4,208 en 
PSAC Scientific & Prof. 3 5,572 623 6,195 10.06 
Admin. & Foreign Ser. 6 34,280 6,879 41,159 16.71 
Technical 8 17,484 427 17,911 2.38 
Admin. Support 5 62,406 4,847 67,253 Tat 
Operational 17 43,232 216 43,448 0.50 
PAFSO Admin. & Foreign Ser. 1 960 305 1,265 24.11 
CATCA Technical 1 2,100 103 2,203 4.68 
IBEW Technical 1 2,937 91 3,028 3.01 
local 2228 
CMSG Technical 1 1,272 99 1,371 7.22 
CGAU Operational! 1 1,088 12 1,100 1.09 
FGDTLCE Operational 1 1,650 56 1,706 3.28 
FGDTLCW Operational 1 936 36 972 3.70 
ESSA Scientific & Prof. 1 2,081 113 2,194 5.15 
CUPTE Admin. & Foreign Ser. 1 1,105 110 1,215 9.05 
CUPTE Technical 2 1,599 55 1,654 3.33 
TOTAL 76 193,716 15,881 209,597 7.58% 
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Managerial or Confidential Exclusions, by Bargaining Agent and Category 


Bargaining 
Agent 


Separate Employers 


Category 


NATIONAL FILM BOARD 


PIPSC 
SGCT 
SGCT 
SGCT 


Admin. & Foreign Serv. 
Technical 

Admin. Support 
Operational 


TOTAL 


NATIONAL RESEARCH COUNCIL 


PIPSC Scientific & Prof. 
PIPSC Admin. & Foreign Serv. 
RCEA Admin. & Foreign Serv. 
RCEA Technical 
RCEA Admin. Support 
RCEA Operational 
TOTAL 

NORTHERN CANADA POWER 

COMMISSION 
PSAC Operational Category 


Non-Supervisory 


COMMUNICATIONS SECURITY 
ESTABLISHMENT, DEPARTMENT OF 
NATIONAL DEFENCE 


PSAC 
PSAC 
PSAC 


PSAC 


PSAC 
PSAC 


Admin. & Foreign Serv. 

Technical 

Admin. Support 
(Operators) 

Admin. Support 
(Non-Operators) 

Operational 

Professional Engineers 


TOTAL 


OFFICE OF THE AUDITOR GENERAL 


PSAC 
PSAC 
PSAC 
PSAC 


Scientific & Professional 
Admin. & Foreign Serv. 
Admin. Support 
Operational 


TOTAL 


SOCIAL SCIENCES AND HUMANITIES 
RESEARCH COUNCIL 


PSAC 
PSAC 
PSAC 


Admin. & Foreign Serv. 
Admin. Support 
Scientific & Professional 


TOTAL 


Number of 
Bargaining Employees 


Units in Units 


me at at ot ok 


NM W — ®W PO 


> Fer, Se 


(Poy =e Spry 


Approximate 
Number of 


152 


Number of 
Employees 
Excluded 


26 
18 
44 

0 


88 


Total 


197 
454 
264 

78 


993 


152 


% 


Excluded 


13.20 
3.96 
16.67 
0.00 


9.72% 


1.83 
2.50 
16.67 
0.32 
10.68 
0.00 


3.48% 


0.00% 


1.29 
0.00 


0.00 


12.04 
0.00 
0.00 


2.90% 


19.31 
10.59 
at AZ 

0.00 


19.60% 


22.41 
5.88 
0.00 


14.41% 





Approximate 





Number of Number of Number of 
Bargaining Bargaining Employees Employees % 
Agent Category Units in Units Excluded Total Excluded 
STAFF OF THE NON-PUBLIC FUNDS 
CANADIAN FORCES 

PSAC Admin. Support 

—CFB Kingston 1 10 1 11 0.09 
PSAC Admin. Support 

—CFB Petawawa 1 ies 1 16 6.25 
PSAC Operational 

—CFB Petawawa 1 135 0 135 0.00 
PSAC Operational 

—CFB Valcartier 1 143 5 148 3.38 
MFCW Operational 
Local 832 —CFB Shilo 1 74 0 74 0.00 
UFCWU Operational 
Local 1973 —CFB Cornwallis 1 99 0 99 0.00 
UFCWU Operational 
Local 1973 —CFB Greenwood 1 101 0 101 0.00 
UFCWU Operational 
Local 1973 —CFB Gagetown 1 102 3 105 2.86% 
UFCWU Admin. Support 
Local 1973 —CFB Chatham 1 5 0 5 0.00 
UFCWU Operational 
Local 1973 —CFB Chatham 1 34 0 34 0.00 
UFCWU Operational 
Local 1973 —CFB Summerside 1 30 0 30 0.00 

TOTAL 11 748 10 758 1.32% 
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Adjudication References, 1967 — March 31, 1982 


Interpretations Discipline Party & Party 
para. 91(1)(a) para. 91(1)(b) Sec. 98 Total 


1967-68 = 38 = 38 
1968-69 18 46 2 66 
1969-70 95 45 6 146 
1970-71 153 22 4 179 
1971-72 142 29 iA 178 
1972-73 114 46 16 176 
1973-74 459 243 17 719 
1974-75 363 89 14 466 
1975-76 231 208 17 456 
1976-77 492 155 59 706 
1977-78 380 211 119 710 
1978-79 1,926 424 14 2,364 
1979-80 1,982 de. 64 2,817 
1980-81 548 605 23 1,176 
1981-82 1,381 1,574 13 2,968 
TOTAL 8,284 4,506 375 13,165 
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A. 


Conciliation, Mediation, Examination, 1981-82 


CONCILIATION BOARDS 
Requests from — employers 

— bargaining agents 
Joint requests 


Total 


Settlements reached before board established 
Settlements reached with board 

Reports issued 

Reports pending 


Total 


. CONCILIATORS 


Requests from — employers 
— bargaining agents 
Appointments concurred by both parties 


Total 


Settlements reached — with conciliator 
— following conciliation 
Referred to conciliation board 
Referred to arbitration board 
No appointment made 
Appointment pending 


Total 


. MEDIATORS 


No. of appointments made 


Settlements reached — with mediator 
— following mediation 
Referred to arbitration board 


Total 


. EXAMINATIONS 


Completed examinations 
Total 


*includes 3 carried over from previous fiscal 
year, involving 4 bargaining units 
Includes 5 carried over from previous fiscal 
year, involving 6 bargaining units 
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